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“BRIDE’S SPECIAL’ 


COMBINATION GLASS COFFEE 
AND TEA MAKER 


t's a $6.05 value 
FOR ONLY 4% (black 


New Delray Electric Table Model (6 or 8 
size) with STRAINEX for making tea, 
trim,—$6.35 value for $5.25). Kitchen F 


Model with STRAINEX. A $3.55 value 
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ONLY $2.95. Black. Red Trim—$3.85 vy 
for $3.25. 


THE “Bride's Special" is a complete coffee 
and tea making outfit—an outstanding value 
at the special price of $4.95. Your customers 
recognize the Silex Glass Coffee Maker as 
leader of the field, famed for perfect coffee. 


They'll buy this new "Bride's Special," and 
that means increased appliance load for youl 
And the best of it is, Silex Glass Coffee 
Makers practically sell themselves. You don't 
have to spend lots of time and effort in mov- 
ing quantities of this popular item. 


Backed by an intensive advertising drive — 
29,712,349 ads in leading national magazines 
—the "Bride's Special" is a volume seller and 
a real load builder. 


Offer good only ‘til June 30, 1938! 


The "Bride's Special” has these famous 
@ Pyrex Brand Glass, guaranteed against heat 


age. 

@ Patented Silex filter that insures clear coffee 
all sediment. 

@ Low, graceful Delray Stove, embodying the f 
Silex “quick cooling" feature. 

® Strainex—"it strains as it pours" for making 
cious tea. 


Strainex « « s “It strains as it 

Converts lower Silex bow! into a self-straining tea 

1.Spring presses disc 
against neck of bowl. 

2. Self-aligning perforated 
disc; stops small leaves. 

3.Neck of tea maker 
bowl. 

4. Strainer stops large 
leaves, allows free flow 
of tea. 

5. Spring holds 
strainer neck of 
bowl. 


“se 


<= . 
<=» 
Deeeeeall = 
See Oo So 


peeces: 


_— 
vy 
| 


clip | 


THE SILEX COMPANY, DEPT. P, HARTFORD, CONN. 


THERE IS ONLY ONE 
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BREWING COMPLETED WITHOUT 


TRADE MARK REGISTERED ¥.S PAT. OFF. 
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QUALITY 


In every industry there is some 
one product that by sheer merit 
and outstanding quality and 
performance is accepted as the 
standard by which other similar 
products may be judged. 


Such is the Darling Gate Valve. 


DARLING VALVE & 
MANUFACTURING 
COMPANY 


Williamsport, Pa. 


Representatives in: 


New York 
Philadelphia 
Oklahoma City 
Houston 
Pittsburgh 
Toledo 
Evanston, IIl. 


GATE VALVES 
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Proper planning enables our Electric 
Utilities to provide their excellent ser- 
vice in time to meet the increasing 
public demand. 


In the same manner, the equipment 
manufacturers anticipate the demands 
of every part of the plant. This is ac- 
complished by laboratory research. 


Okonite-Callender is always ready with 


the cable equipment to meet new ser- 
vice demands. Its facilities, too, are 
constantly functioning in the cause of 
Better Service. 


NY 
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N°? matter what you may think about the 
New Deal, you’ve got to admit that there 
was something commendable, even if some- 
what quixotic, about President Roosevelt's re- 
cent suggestion for consolidating all the gov- 
ernment’s fact-finding bureaus. It’s an interest- 
ing thought but the solution is very doubtful. 
The multitudinous and bothersome government 
questionnaires are here to stay. Maybe some 
improvement can be made but most business 
men are about resigned to the situation. 


On ty the other day the stockholders of the 
Texas Corporation were told at their annual 
meeting that the answering and preparation of 
reports and data required Federal and state 
governments are costing that company a cool 
half-million a year. And if the Texas Corpo- 
ration, which is almost exclusively engaged in 
the petroleum business, has to pay such a bill 
for running an official information bureau, 
what must be the expense for this item in- 
curred by our large utility industries which 
are regulated in such detail ? 


We’ like to give you a few figures on this, 
but to get them we’d have to bother the 
harassed utility executives with one more 
questionnaire to answer, so we stand on the 
general statement that the questionnaire situa- 
tion is pretty bad and something ought to be 
done about it. We have the authority of Presi- 
dent Roosevelt for this and if he thinks so, 
that’s proof enough. 


JOHN H. BICKLEY 


The proposed Bell probe report has its points— 
eleven hundred pages can’t all be wrong. 


(See Pace 771) 
JUNE 23, 1938 


FRANK A. ZUFELT 


He found that seven Wisconsin cities are much 
better off without municipal ownership. 


(SEE Pace 789) 


ut if a Pulitzer Prize or some similar 
award were given to the utility which an- 
swered the most government questions at the 
greatest expense during the last few years, the 
trophy would undoubtedly go to the American 
Telephone and Telegraph Company. We have 
heard various appraisals of just how much 
it cost the Bell System to “codperate” in the 
special telephone investigation recently com- 
pleted by the Federal Communications Com- 
mission. Roughly, these estimates indicate that 
it cost Bell companies about twice as much 
to be investigated as it cost the FCC to in- 
vestigate them. Since Congress gave the FCC 
$1,500,000 to do the job, that would make Bell’s 
bill about three million. 


THREE million dollars is a lot of money to 
pay for the kind of lecture which the “Pro- 
posed Report” of the FCC gives Bell, even 
if the latter is the biggest single corporate 
system in the world. Of course, the commis- 
sion as a whole had not yet spoken or acted 
upon this Proposed Report as these lines were 
written. However, this Proposed Report 
(which so far has the official endorsement 
only of Commissioner Walker, but which has 
been made public) must almost necessarily be 
the basis upon which the commission's owl 
report will be formulated. Under these circum- 
stances it would appear that the Proposed Re- 
port is important enough in itself for an am- 
alytical article composed and written by 4 
qualified expert. 
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plicated upsetting and ma- 
ing jobs, pressure joint manufacturers like the excellent working qualities 


& L Seamless for they get better joints that assure trouble-free installation 
J & L Seamless Pipe is ductile, for 


that give long years of service and complete customer satisfaction. easy bending, coiling and upsetting 
: ° ‘ Z . « - strong, for safety and long life. 
stallations in power and processing plants throughout the country are proving 


ety, economy and efficiency of J & L Seamless Pipe. 
Make your maintenance dollars go farther. Specify 
J & L Seamless Power Piping for both new installations 


and replacement work. 


JONES & LAUGHLIN STEEL CORPORATION 


AMCERiCaw Inow ano Stee. Woane 


PITTSBURGH PENNSYLVANIA 
MAKERS OF HIGH QUALITY IRON AND STEEL PRODUCTS SINCE 1850 pee awe ax: yg etenany hn 


letterhead. It contains valuable 


J & L—ALWAYS MAKING FINER pasar er > 
CARBON STEEL PRODUCTS FOR NEW AND BETTER USES chart, that will help you. 








PAGES WITH THE EDITORS (Continued) 


UCH a qualified expert is JoHN H. BICKLEY, 
who, for the better part of the time during 
which the Bell investigation hearings were in 
progress, functioned as the chief accountant of 
the special investigating staff and one of the 
leading spirits of the entire, project. Here, 
surely, is a man equipped to give an intelligent 
appraisal of the Walker report if any one man 
can; and this is the task Mr. Bickley has 
undertaken. His analysis of the Walker report 
will be found in an article in this issue begin- 
ning page 771. 


WE of course express no editorial opinion 
about the merits of Mr. BicKLEy’s conclusions, 
nor for that matter about Commissioner 
Walker’s. Both documents speak for them- 
selves; but Mr. BicKLEy’s piece in the Fort- 
NIGHTLY has the advantage from the reader’s 
standpoint of being much shorter than Com- 
missioner Walker’s magnus opus. That is 
something that cannot be helped. For example, 
Bernard F. Weadock, former special counsel 
for the defunct National Electric Light Asso- 
ciation, once ventured the surmise that he and 
Judge Robert E. Healy, then counsel in charge 
of the Federal Trade Commission investiga- 
tion of electric utilities, were about the only 
two human beings alive who had read word 
for word every bit of the testimony and re- 
ports published in connection with the FTC 
7-year probe. Maybe the FCC investigation 
will draw a better reading public. 


Mr. BIcKLEy is a newcomer to ForTNIGHTLY 
readers in the role of contributor, but is surely 
well enough known for his activities. in regu- 
latory circles. He graduated from the Uni- 
versity of Pennsylvania in 1915 and after put- 
ting in several years as assistant and associate 
professor of accountancy at Lehigh University, 


JOHN BAUER 


Are we on the threshold of an era of new con- 
_ cepts and experimentation in rate valuation? 


(See Pace 793) 
JUNE 23, 1938 


he joined the staff of the Pennsylvania Public 
Service Commission as senior accountant in 
1924. Then after a short stay on the Maryland 
commission’s staff, he went to the FTC in 1928 
to take part in the electric utility investigation 
above mentioned. In 1931 he took the position 
of director of the department of accounts and 
finance on the Wisconsin commission, which, in 
April, 1935, loaned Mr. BickLey to the FCC 
for purposes already stated. Last fall, Mr. 
BicKLey returned to his private accounting 
practice in Chicago. 


¥ 


RANK A. ZUFELT, author of the article on 
rate and taxes (starting on page 789), is 
another new contributor to the ForTNIGHTLY, 
He also comes from Wisconsin—born there, in 
fact, at Sheboygan. This Wisconsin setting 
gave him a chance to observe municipal owner- 
ship at close range. After observing it for 
some time, Mr. ZUFELT made up his mind that 
he didn’t like it and said so with considerable 
emphasis through The Sheboygan Telegram, 
a daily which he owned and published for 
twenty of his thirty-four years in the news- 
paper business. Naturally he has become 
widely known throughout the LaFollette coun- 
try as a nemesis of all public ownership in the 
utility field. 


5 


ast December the Supreme Court of the 
United States decided the Pacific Gas and 
Electric Company rate case and many of the 
regulatory experts said it was a “landmark” 
decision and predicted that important changes 
would come into the life of American rate 
valuation. Among other changes predicted 
was the resurrection of our old friend, “Pru- 
dent Investment,” which had been almost 
buried under the weight of such decisions as 
the Indianapolis waterworks case of 1926. 
It is a timely analysis of prudent investment, 
therefore, that we present in this issue. It is 
written by a regulatory authority, who has al- 
ways been staunch in his advocacy of that 
theory of rate valuation, Dr. Joun Bauer. Dr. 
BAUER is at present the director of the Amer- 
ican Public Utilities Bureau, a consulting group 
with headquarters in New York. He is a fre- 
quent contributor to the FortNIGHTLY. 


* 


| ge coe a decisions preprinted from Public 
Utilities Reports may be found in the back 
of this issue. 


THE next number of this magazine will be 
out July 7th. 


Tar Colina 
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A set-up for meeting 
special requirements in strand 


HEN special characteristics are required in strand, the place to 

begin is at the open-hearth furnace. The complete integration 
of all manufacturing operations under Bethlehem’s system of control, 
beginning with steel making and following through all subsequent 
phases, is an important factor in making strand to meet special 
conditions. 


BETHLEHEM STEEL COMPANY 
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A COMBINATION BODY FOR 
INSTALLATION AND SERVICE 





ition 


gs PRICE 

vie That Will Justify More Units 
4 QUALITY 

825. 


That Will Lower Your Maintenance Cost 


This unit is used in rural or suburban work for (1) in- 
stalling lines and setting poles, (2) carrying meters and 
equipment for new installation, and, (3) for general main- 


nici- 
26. 


- for 


niek- tenance work. It is a light flexible body made of high- 
grade auto body steel so fabricated that its construction 

state will withstand very hard usage. 

ings, The 4207 body is 102 inches long and is equipped with 

a sliding metal roof, a drop step tail gate, and a tool com- 

tea partment. A sheave bar and spool can be supplied for 


raising small poles. By resting the top of the pole on the 
spool and backing the truck, the pole is raised to position. 
A safety sling holds the pole to the truck. 


veen 


LARGEST EXCLUSIVE MANUFACTURERS OF 


STANDARD UTILITIES EQUIPMENT 


FOR MOTOR VEHICLES 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 


—MoNTAIGNE 
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“The [U. S.] Treasury is no place for the theories of 
political messiahs.” : 


¥ 


“Air transportation is probably nearer government 
ownership than any other form.” 


* 


“Freedom of opportunity is as essential to healthy 
capitalism as it is to healthy democracy.” 


* 


“T question if there is any greater need at this time 
than continued respect for the judicial tradition of inde- 
pendence and impartiality.” 


" 


“.. short of the Louisiana Purchase itself, the TVA 
is the most far-reaching internal investment the people 
of the United States have ever made.” 


¥ 


“What government ought to do or ought not to do, is 
a subject for endless debating. But what government can 
do and will do, depends very largely upon effective public 
demand.” 


* 


“Government spending is an artificial means of increas- 
ing purchasing power ... The natural way to reduce 
unemployment is to provide work for the unemployed 
in private industry.” 


¥ 


“For the past two years, the struggle for regulation 
went on between the utilities and the government. This 
battle has been fought. There is no good in fighting it 
over. Let us have peace.” 


w 


“Personally, I believe that public funds should not be 
used in any way to subsidize public competition with 
private industry, if this can possibly be avoided without 
detriment to the general public interest.” 


12 
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ALL CIPHERS SEVERAL KEYS 
ARE CAN BE DEPRESSED 
AUTOMATIC AT ONE TIME 





















ENTIRE AMOUNTS 
CAN BE WRITTEN 
IN ONE OPERATION 















Let the local Burroughs representative show you on your 
own work—in your own office—what the Burroughs 
short-cut method of listing and adding amounts on 
Burroughs short-cut keyboard can actually mean to you. 





BURROUGHS ADDING MACHINE COMPANY 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








u 
nyu vf} 
NUOCOrhOSLONODUNOVUUOS UY 


VORA UO YOU OVE ONDAUOD 
CovVOoVOoomOUUOCOCOUNOOO 


Yynw 








FOR EXAMPLE—YOU SAVE 


69 OPERATIONS 


in listing and adding these 
19 typical amounts 


Take the above as an example of how 
th ds of diess operations can 
be eliminated by the Burroughs short- 
cut method. The amount 25.60, for 
instance, was listed and added by de- 
pressing the 2, 5 and 6 keys and the 
motor bar all together, in one single 
operation, instead of writing one figure 
at a time. The amount 6,712.70 was 
listed and added the short-cut way 
in two operations instead of seven. 
Thus, the short-cut method saves 
operations in writing any amount. 





DETROIT, MICHIGAN 
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“No power utility, whether private or public, can per- 
form the economic miracle of operating on fixed or rigid 
rates and yet serve a world with highly dynamic prices, 
including prices for everything essential in vende 
public utility service.” 


* 


“If government regulation of the economics of broad- 
casting results in a no-profit industry, investors may pre- 
fer to exchange their broadcasting equities for govern- 
ment securities. Then we shall have government 
ownership and 100 per cent control of broadcasting.” 


al 


“Much of the discord and misunderstanding between 
government and business today is due to the fact that 
public business and private business are subjects of con- 
trol and regulation indiscriminately on the part of goy- 
ernment without regard to their public or private 
character.” 


¥ 


“The United States is drifting toward state capitalism, 
a tendency which can be checked only by resurrection of 
a sense of responsibility in business and government. 
Many of our standards have been let down by a govern- 
ment which makes one set of rules for business and an- 
other for itself.” 


¥ 


“And I have it in my mind that no one concrete thing 
the government could do would be more productive of 
beneficial results than the announcement that it would 
rest content with what has been accomplished to date in 
reforming abuses by utilities where they previously ex- 
isted, and that no more baiting of this industry is in 
contemplation.” 


* 


“It is nothing short of dishonesty for any government, 
in the exercise of the power to tax, which is the power 
to destroy, to lay the drastic hand of taxation upon the 
burdened backs of the workingman and taxpayer and 
extract blood money from them and turn around and 
blight and destroy the jobs and the business from which 
the tax money is gathered.” 


* 


“If the government stops making foolish loans, a few 
overcapitalized [railroad] systems will fall of their own 
weight and be reorganized—I hope on a sound basis. 
Some have belonged there for years and the sooner they 
go, the better for the economic health of the country. 
No one will lose by it since securities are already selling 
at bankruptcy prices.” 
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4. 


HAS “‘WHAT IT TAKES” 
for all types of 
PUBLIC UTILITY WORK 


A time and money saver on all types 
of hammer work — always-on-the job 
with a rapidly growing list of users — 


Portable, powerful and economical. 
Let us demonstrate on a job of your 
own choosing. 


For driving, cutting, digging, break- 
ing, tamping, drilling and many 
other uses. 


BARCO MANUFACTURING CO. 
1803 Winnemac Ave., 
CHICAGO, ILL. 


BARCO,.” finns 
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To reduce your cost 
of Distribution 


ERE is a group of products, differing in 
Jal application, but designed with a com- 
mon objective in mind—the lowering of elec- 
trical-distribution costs. 


J-M Electrical Products are offered in the 


belief that the best means to lasting distribu- 
tion economies lie in the installation of mate- 
rials that are in themselves permanent. Min- 
eral incomposition, all J-M Electrical Products 
are inherently durable . . . highly fire-resistant. 


Consider the following: 


TRANSITE CONDUIT, permanent, in- 
combustible and so strong it eads need 
for concrete envelopes, cuts installa- 
tion costs and saves on maintenance. 
TRANSITE KORDUCT is the thin- 
walled, economical yet equally perma- 
nent conduit for enclosure in concrete. 
J-M CABLE FIREPROOFING provid- 
ing maximum cable protection at 
minimum cost. Permanently effec- 
tive, easily and economically applied. 
ASBESTOS EBONY, the perfectly 
balanced material for switch- 
boards, switch bases, etc. 


As 


TRANSITE ASBESTOS SHEETS, for 
years the leading fireproof material 
for switch barriers, fuse boxes, cell 
structures and similar applications. 


All of these products guarantee per- 
manent savings . . . savings that come 
with cheaper installation, reduced 
operating expense, virtual freedom 
from maintenance. Each installation 
aids in effecting notable reductions 
in your distribution investment. For 
complete details, write Johns- 
Manville, 22 East 40th Street, 
New York City. 


Johns-Manville 


ELECTRICAL PRODUCTS 
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JARBER Gas Pressure Regulators 
acrease Customer Satisfaction 


HE value of a Barber Regulator in fuel economy, 

safety and “gas satisfaction” can be easily demon- 
trated, and far outweighs the moderate cost of the de- 
ice. On your service calls, why not have your men take 
ong several sizes of Barber Regulators and recom- 
nend their use to your customers? Many Gas Com- 
mnies have found that the right regulator decreases 
ervice costs and complaints on bills. 
Barber Regulators are built to the highest standards 
of precision, and operate to 3/10 pressure drop. All 
bronze body, brass working parts. Sizes 4” to 14” 
















ested and certified by A. G. A. Testing Laboratory. Made in %”, %”, %4”, %”, 
These regulators are well-styled and appropriate to the 1”, 1%”, 1%", and 2” sizes. 
modern trend in heating equipment design. On appli- * 

ces you sponsor, a Barber Regulator is a mark of Atnatnan ‘eta a ae 
Duality merchandise. will be, furnished Sttin a 





IARBER 2c BURNERS = =oaea iar 


E BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


°WALL®> 
)READNAUGHT 


TRADE MARK 


Blow. Torches 


noted for their scientific design, rugged 
construction and low fuel consumption. 
They will operate efficiently in an in- 
verted position and at any angle and are 
manufactured from the highest grade of 
materials by experienced workmen. 


























Every Dreadnaught is service-tested be- 


fore shipment, warranted to give satis- P, WAL L at e G SS $ U P e LY C 0 ‘is 


faction and guaranteed against defects. PITTSBURGH, PA 
, . 
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Tubular Alcoa Aluminum Bus installed at an outdoor 
substation of the Appalachian Electric Power Company. 


Srireness of the Alcoa Aluminum tubular bus, in 
combination with the arched shapes into which it 
is formed, makes the overhead construction at 
this outdoor substation extremely substantial. 
Note that, although few supports are employed, 
the buses line up with military precision. 

For equal current capacity, Aluminum weighs 
less than half as much as other materials, an 
advantage obtained with all types of Alcoa Alumi- 
num bus bar; flats, tubular. channels and angles. 
Supports can be lighter and more widely spaced, 
greatly reducing the cost of the construction. In- 
stallation labor is less. Bus bars can frequently be 
placed out of the way, in locations where heavier 
materials would not be practical. 


Ilighly resistant to corrosion, Aluminum bus 


[ALCOAI 


Pee OA ALUMINUM 
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bars withstand the weather. They give long life 
in plating rooms and other manufacturing de- 
partments where processes produce corrosive fumes. 

Standard methods and fittings are used with 
Alcoa Aluminum buses. Our engineers will gladly 
work with you in designing and estimating on bus 
construction, ALUMINUM COMPANY OF AMERICA, 


2134 Gulf Building, Pittsburgh, Pennsylvania. 








June 23, 1934 
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GNC B= 
for ior Ula 


* Sizes from 2 tol5 * Newest Cab-Over- 
Tons Engine Models 


* All Types Stand- * Every Type and 
ard Bodies Style Trailer 


Only GMC offers every popular type and style of both trucks and trailers 
—at prices crowding the lowest. Countless GMC’s are registered in pub- 
lic utility service because they have longer, more useful life, cost less to run, 
attract the public eye, and because they are available in sizes up to 15 tons. 


Our own Y. M. A. C. Time Payment Plan assures you of lowest available rates 


5-MAN-CAB LINE TRUCK 
Chassis and cab de- 
signed and built en- 
tirely in GMC shops. 
A time-saver and la- 
bor-saver for utilities. 


GENERAL MOTORS TRUCKS € TRAILERS 


1UFACTURING COMPANY e 
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Street lighting is the most visual 





evidence to the public of the Util- 









ity’s service to the community .. 


Good Street Lighting is the 
“Show Window” of the Utility 


de. 


1500 Walinut St., Philadelphia, Pennsylvania @ 
w~ 


American Street Illuminating Company 





“Backed by 60 Years Illuminating Experience’ 
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ACCT’S RECEIVABLE 


a 
SERVICE BILLING 


a 


ARREARS BILLING | 


DISCOUNTS 


COLLECTION CONTROL 


For complete 


and more informative records 


@ In re-equipping your accounting department, don't consider only 
your current Service Billing needs. This type of billing comprises only 
3% of present day customer accounting costs. 


@ Investigate the punched card method of accounting which, in addi- 
tion to Service Billing, will facilitate the handling of Cash Posting, 
Ledger Balancing, Discounts, and Arrears and Merchandise Billing. 
This method will also enable you to control Accounts Receivable, 
Meter Deposits and other important functions. 


@ This modern electric Accounting method offers complete and more 
informative records to the customer, the district offices, the customer 
service department and the management. Write for complete infor- 
mation today. 





INTERNATIONAL Ee MACHINES CORPORATION 


WORLD HEADQUARTERS BUILDING 5 BRANCH OFFICES IN 
590 MADISON AVENUE, NEW YORK, N. Y. PRINCIPAL CITIES OF THE WORLD 
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‘of the new B&W 


NEW BOILERS 
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for 
Steel Point 5000 KW. 





DATA ::: 


2 Integral-Furnace Boilers installed in 1936. 
Capacity Each, Max. Continuous 100,000 | Ib. 
Operating Steam Pressure... "615 Ib. 
Steam Temperature . . . . . 843.F 


Pulverized-coal fired by two B&W Pulverizers 
per boiler. 

The two new boilers occupy space originally 
set aside for two cross-drum boilers having 
a rated capacity of 1511 horsepower each. 


The older units installed from 1920-1927 consist of 


Twenty 755 Horsepower B&W Boilers, 
underfeed-stoker fired. 


Approx. Capacity, each. . 35,000 Ib. 
Steam Pressure. . . . . . 225 Ib. 
Steam Temperature . . . . 520F Pertinent Literature 


The new 5000 kw. turbine exhaust at 620 F is Available 
mixed with steam from older boilers, raising BULLETIN 3-210, reprint of article on 
superheat to older turbines. this superposition progrom. 
BULLETIN G-17-A, describing the 
B&W iIntegral-Furnace Boiler. 
BULLETIN G-19, on the direct-firing 
system used with the new boilers 
in this plont. 
Copies sent upon request. 
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A New Low-Cost Foam Tool! 


Combines Water, Solution and Air 
To Form Fire-Smothering Foam 


Public utilities are welcoming this revolu- 
tionary larger-capacity foam equipment for 
flammable liquid fires. 


The specially designed PHOMAIRE Play 
Pipe connects to your hose line (34," to 2!/,"). 
When the water is turned on, PHOMAIDE, 
e new foam-making solution carried in a Hip 
Pack, and air are automatically drawn into 
the water stream in the proper proportions 
to form foam. 

There are no complicated preliminaries, no 
confusing adjustments, no moving parts. And 
only one man is required at the Play Pipe. 


Less than 20 gallons of water at a pressure of 
75 pounds or more are required per minute. 
This is the only efficient foam unit available 
for small lines. One gallon of Phomaide 
Solution makes 350 gallons of foam. 300 to 
400 gallons per minute may be continuously 
produced by merely pouring additional solu- 
tion into the Hip Pack. 


This is NEWS. Without obligation, ask for 
descriptive literature, prices and a demon- 
stration of the Phomaire Unit illustrated at 
the left. Don't wait] Mail your request now. 


Get the Latest Foam Equipment 


SOLUTION 


developed, made and sold by 


TManufacturi 


NEWARK (iE) oe 


aanaas erry 
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@ Theoretically, although it had never been 
done before, engineers knew that if a stoker 
could maintain an even fuel bed, it would 
minimize draft problems, permit the efficient 
burning of low cost coals— and surpass in 
performance all existing stokers. Scores of 
engineers tried to secure this even fuel bed 
effect. Stowe Stoker engineers, and only Stowe 
Stoker engineers, succeeded. They conceived 
and perfected “compensating feed.’ 
“Compensating feed’’ maintains the fuel bed 
automatically at an even depth, side to side 
and front to rear... and moves it toward the 
ash hoppers at constantly diminishing speed so 
that it does not burn thinner and thinner. It 
reduces carbon loss in the ash sometimes by a 
full 50% and minimizes draft problems. Com- 
partmented wind boxes, and long rear arches, 


THE JOHNSTON and JENNINGS C 
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are no longer necessary. A less costly furnace 

chamber results. The formation of hills and the 

ramming of the fuel bed into piles cannot occur. 

A uniform burning rate over the entire grate 

area, and more rapid pickup are secured. 
Today you will find these modern, more 

efficient stokers, that have been characterized 

by impartial observers as the biggest forward 

step in mechanical firing in the last 10 years — 

in service from Arkansas to Massachusetts. 

They are the logical first choice for any new 

boiler or modernization proj- 

ect. May we send you more 

complete details and a fully 

descriptive catalog? It will 

pay you to investigate 

Stowe Stokers’ possibilities 

for your plant. 


O., 977 Addison Rd., Cleveland, Ohio 


a 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly June 23, 1938 


—— 





DAVEY LENE CLEARING SERVICE 


Davey Clears Lines 


@ Economically ° iy /, 


> A Maa ¢F ee 
© Quickly This booklet tells #8 


With Saf 
Aisin’ to take THE “GUESS” 
Always use dependable Davey Service OUT OF AIR CONDITIONING 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 


@ Skillfully 











Send for your copy 


If you are interested in the present 
and the future of air-conditioning, 
you will be interested in this inform- 
ative, illustrated booklet. 


For this booklet tells how Elec- 
trical Testing Laboratories can help 
you get the FACTS on unit air con- 
ditioners, complete air conditioning 
installations or such component 
parts as fans and blowers, motors, 
condensing units, heat transfer coils, - 
refrigerator equipment, pumps, air 
— Alloy tool steels made to exacting filters and control equipment. A 

specifications ; 

— Old craftsman methods of indi- copy will be sent you promptly be 
vidual manufacture request. No charge or obligation. 
— The most rigid inspection and test- 


ing of each plier ELECTRICAL 


Klein methods are not mass production 
methods but for a man who demands a TESTING 
Lene of Klein quality [.. is = Lescol te 


ppsgtetec mimes 9 WY:Ye) 9410) 113: 
Mathias IE EN Sos East End Avenue and 793th Stree! 
New York, N. 3 
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IGHER 


efficiency and longer life are two reasons 





—_—__ 


why so many utilities buy 


water-proofed rot-proofed 


AMCO “All-Weather” Manila ROPE 


| RI 
MANUFACTUE 
AMERICAN 


1 
) HO)DAY GIS 
Br ookly™: N.Y 


ohteaeewen’ S*t- 














PORCELAIN PRODUCTS, INC. 
PARKERSBURG, W. VA., U.S. A. 


HI-VOLTAGE INSULATORS —SINCE 1894 
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THE DESK TEST 


Showed us how to get better letters .. . lower typing costs!" 


AN EYE-OPENER wherever it is made! THE  Easy-Writing Royals, their own secretaries and 
DESK TEST is proving to thousands of execu- operators can do letter-perfect work faster, with 
tives that better typing is possible ... that, with _less effort. Follow the lead of THE DESK TEST. 


% The DESK TEST is a fact-finding 
trial. It costs nothing, proves everything. 
Phone your Royal representative for in- 
formation, or use the coupon below. 


WORLD'S NUMBER 1 
TYPEWRITER 


World’s largest company devoted exclusively 
to the manufacture of typewriters. Copyright 1938, Royal Typewriter Company, Inc. 


GET A 10-DAY DESK TEST FREE! 
Royal Typewriter Company, Inc. 

Department WPU-6238. 

2 Park Avenue, New York City. 

@ Please deliver an Easy-Writing Royal 

to my office for a 10-day FREE DESK 

TEST. understand that this will be 

done without obligation to me. 
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The installation of EMCO Domestic Regulators gives 
your customers gas delivered to the burners of heating 
units and household appliances at proper and constant 
pressures, thus eliminating the annoyance and inconven- 
ience caused by pressure fluctuations and greatly adding 
to the factor of safety. When any EMCO Domestic 
is used in combination with an EMCO Regulator, you not 
only solve an important distribution problem but also, 
through accurate measurement, remove the possibility of 
disputes about questionable charges and the loss of con- 
sumer good will. 


You can form a perfect combination from the complete 
line of EMCO Domestic Meters and Regulators that will solve 
any problem of gas measurement and pressure regulation. 


IRONCLAD 
METER 


EMCO 
DOMESTIC 
METER 


EMCO Domestic Gas 
Meters are made in four 
types; the Standard, 
Curb Box, Tin and Iron- 
clad. Each type is par- 


ticularly qualified to 
fulfill the accurate meas- 
urement requirements 
of a specific domestic 
service. All are care- 
fully constructed from 
the finest selected 
materials. 


EMCO 
TIN METER 


4 


APPLIANCE REGULATOR ERVICE REGULATOR | 


EMCO Domestic Regulators include the Ejector 
Service Regulator, for high or low pressure 
service lines, and the EMCO Appliance Regu- 
lator, spring or weight loaded type for domestic 
and ial gas appli and heati 
equipment units. 











PITTSBURGH EQUITABLE METER COMPANY 


CO 


DES MOINE 


MERCO NORDSTROM VALVE 
NEWYORK BUFFALO PHILADELPHIA <>, 


wr 
KANSAS CITY hat 


TULSA LOS ANGELES W/Aln *1ces - PITTSBURGH, PA MEMPH 
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This Load Builder Lets You Sell A New Market® | 
GRINNELL THERMOLIER 
ELECTRIC TYPE... . . for 


TEMPORARY CONSTRUCTION 
BRIDGE CONTROL HOUSES 
VALVE HOUSES 
GATE KEEPER HOUSES 
FILLING STATIONS AND 
PARKING LOTS 
GARAGES 
DRYING PROCESSES 
WAITING ROOMS 
CRANE CABS 
BRIDGE TOLL HOUSES 


€ 
a: 
J 
p 





This Grinnell appliance offers heating satisfac- 
tion to a market you may have been missing—and 
a worthwhile load to you. The locations listed 
above, and similar ones you know of in the terri- 
tory you serve, are ideal spots to install the 
Thermolier Electric Type. 

It provides simple, easy installation, and its THE HEATING 
adaptability is such that it meets a great variety 
of unusual heating requirements. The specially ELEMENTS 
built electric fan, combined with a dependable G-E Strip Heaters, specially built, with 
long life heating element which is automatically 
protected, assures a full measure of even heat ; 
wherever this appliance is installed. Six sizes and mounted to allow for expansion, pro- 
capacities. Write today for full details on tected against over-heating by thermal 
Thermolier Electric Type for your Sales Depart- overload cut-off which disconnects 
ge and consider this dependable unit heater essing cSemmunt 1 fon atten Quel 

or your own power plants and substations. 
Grinnell Company, Inc., Executive Offices, 
Providence, R. lL. Branch offices in principal cities. 





protective coating good for 1000° F., 


easily reset by a button control. 
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CHICAGO 46 SO. 5TH ST., COLUMBUS, OHIO 
Canadian Hoosier arn pi Company, Ltd. 
ontreal 


ERECTORS OF TRANSMISSION LINES 


a 
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No Guesswork in Gas Purification 
When you use Connelly 


Patented 
Product 





Ready Extra High 
to Use Capacity 


Sustained 


Selected 

Fill We also supply Connelly Selected Activi 
iller Chip Filler—and active, hydrated, ctivity 

alkalized Iron Oxide. Write for 


Bulletin No. 100-B-1. 


IRON SPONGE AND 


CONNELLY GOVERNOR COMPANY 


CHICAGO, ILL. New England Representative: T. H. Piser, Wellesley Hills, Mass. 














Black & Decker 


TOOLS 





Se oe ey ae a 





PORTABLE 
TOWSON 


MARYLAND 
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The PITTCO STORE FRONT CARAVAN 
R etuzns Ff 


nother chance to tie up with this 


potent builder of new lighting cus- 
tomers! Another opportunity to 
sell more current by showing the 
merchants and property-owners in 
your territory the advantages of 
modern, business-building store 
front lighting and design. 


The Pittco Store Front Caravan, 
with twelve scale models of modern, 
properly illuminated store fronts, is 
going to cover the entire country 
again. If it visited your territory on 
its first trip, you'll know how help- 
ful it was to you in educating your 
prospects to a better appreciation 
of adequate store front illumination. 


This time, the Caravan will cover 
your territory more broadly than 
before. Having presented its store 
front exhibit in all the metropoli- 
tan areas on its previous tour, it 
will this time present showings of 
its scale models in the more 
important smaller communities 
throughout your territory .. . giv- 
ing every merchant and every 
property owner a chance to see it. 


Watch for the return of the Pittco 
Caravan ... and tie up with it in 
your sales efforts. Your nearest 
Pittsburgh Plate Glass Co. branch 
can give you specific information 
as to when it will revisit you. 


PITTSBURGH, 
PLATE GLASS COMPANY 
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WHEN THE STEEL POINT STATION 

of the United Illuminating Company at Bridgeport, Conn. was en- 
larged by the addition of a high-pressure boiler and turbine, this 
Elliott 250,000-lb.-per-hr. deaerating heater was installed. It is 
designed for steam pressures up to 250-lb. gauge, utilizing steam 
from the exhaust of the topping turbine. The unit is Class I, A.S.M.E. 
Code construction and was fabricated by electric welding with 
all joints X-rayed and stress-relieved. The selection and installa- 
tion of the topping unit and related equipment was made under 
the supervision of Westcott and Mapes, Inc., Engineers, of New 
Haven, Conn. 


It is good practice to come to “Deaeration Headquarters’”— 


Elliott Company—for feed-water heater and heat balance equip- 
ment, particularly when units desired are a little out of the ordinary. 


ELLIOTT 
COMPANY 


Deaerator and 
Heater Dep't. 
JEANNETTE, PA 
District Offices 
in Principal Cities 
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Attilities Almanack 








@ JUNE z 





1 New England Gas Association starts sales conference, Newport, R. I., 1938. 
{ American Soc. of Heat. & Vent. Engineers ends meeting, Hot pad Ve, 1938. 





1 American Inst. of Elec. Eng’rs. ends summer convention, Washington, D.C., 1938. 
I Washington Independent Telephone Asso. starts meeting, North end, Wash., 1938. 





1 Midwest Shippers Advisory Board holds session, Milwaukee, Wis., July 7, 1938. 





{ American Society of Civil Engineers will convene for annual session, July 20-22, 1938. 








{ American Soc. for Test. Materials opens meeting, Atlantic City, N. J., 1938. 
{ Oregon Independent Telephone Asso. holds meeting, Portiand, Ore., 1938. 





{ American Bar Association will hold annual convention, Cleveland, Ohio, July 25-29, 1938. 





{ American Statistical Association opens special convention, Ottawa, Can., 1938. 











{ Michigan Independent Telephone Association will hold annual convention, Lansing, 
Mich., July 27, 28, 1938. 





@ JULY z 





{ West Virginia Oil and Natural Gas Association will hold convention, Charleston, W. Va., 
July 27, 28, 1938. 





{ American Institute of Electrical Engineers will hold Pacific Coast convention, Portland, 
Ore., August 9-12, 1938. 





{ Illuminating Engineering Society will convene for session, Minneapolis, Minn., August 
29-September 1, 1938. 





{ National Association of Power ey will hold Power Show and Mechanical 
Exposition, Grand Rapids, Mich., August 29-September 3, 1938. 





{ Michigan Gas Association starts annual convention, Mackinac Island, Mich., 1938. 














1 Ealifornie, independent Telephone Association convenes for session, Sante Monica, 
Te» 
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Reginald Marsh Courtesy of the Treasury Department Art Projects 


New York Harbor 


Mural in the rotunda of the Customs House, New York, 
N. Y., 40 feet from the floor, which accounts for 
the shape of the reproduction. 








na of SS. © 


nm 
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That Two-year Phone Probe 


Review of the proposed report on the FCC 
investigation of the Bell System 


In the opinion of the author, regulatory commissions must stand as “ar- 
biters” between the rights and interests of utilities, their patrons and in- 


vestors. 


This, he declares, imposes serious obligations. 


Facts must be 


selected and weighed judicially. They must be correctly interpreted. They 
should not be distorted. Conditions and circumstances must be recognized 
and appraised; conclusions must be based upon supporting evidence and 
informed judgment. Proposals that will weaken and endanger regulation, 
rather than strengthen it, should be avoided. Irresponsible and indiscriminate 
charges, coming from high authority, will contribute to no useful purpose. 
If allowed to stand, they will tend to be destructive of both public and 
private rights and interests. 


By JOHN H. BICKLEY 


comprehensive, and searching in- 

quiry, and the expenditure of 
substantially one and one-half million 
dollars of specially appropriated funds, 
the Federal Communications Commis- 
sion has transmitted to two congres- 
sional committees a “Proposed Re- 
port” on an investigation of the Bell 
System. The report is not one which 
the commission has approved, or 


| ‘penser, two years of careful, 
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adopted.’ Instead, it is a report pre- 
pared under the direction of Commis- 
sioner Paul A. Walker, of Oklahoma, 
for the consideration of the commis- 
sion and the Congress. 

Covering 1,065 typed pages, includ- 
ing 50 pages of conclusions and recom- 
mendations, the report sets forth the 


1 Federal Communications Commission, 
Proposed Report on Telephone Investigation, 
Pursuant to Public Resolution No. 8, 74th 
Congress. 
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findings by Commissioner Walker of 
an investigation of American Tele- 
phone and Telegraph Company, the 
parent corporation in the Bell System; 
Western Electric Company, Incor- 
porated, the manufacturing and supply 
department; Bell Telephone Labora- 
tories, Incorporated, the research de- 
partment; Electric Research Products, 
Inc., a distributor of sound picture 
equipment; and, to a very limited ex- 
tent, certain operations of a few of the 
Associated Telephone Companies. The 
findings, conclusions, and recommen- 
dations are based primarily upon 61 re- 
ports, prepared by the investigational 
staff. These staff reports were intro- 
duced in the record of public hearings. 
Unfortunately, a shadow is cast upon 
the entire investigation by a policy of 
the commission. This was its refusal 
to grant the interested companies cer- 
tain privileges. They should have had 
the opportunity to cross-examine those 
members of the commission staff who 
presented the reports. They should 
have been permitted to introduce re- 
buttal reports and testimony. And, they. 
should have been encouraged to recite 
their version of the business, opera- 
tions, practices, and policies of the Bell 
System and its constituent members.* 
Nothing would have been lost by a 
more liberal course. All phases of the 
investigation would have been more en- 
lightening. Greater confidence in its 
integrity, purposes, and results would 
have been engendered. A better under- 
standing of the problems of telephone 
communications would have been 
gained. A sound policy for meeting the 
problems would have been more likely. 
For, surely, the Bell System, with its 
2Such a procedure was recommended by 
the writer of this review. 
JUNE 23, 1938 


almost threescore years of experience 
in telephone communications, could 
have contributed materially to this 
study. The commission would have 
been aided in the preparation of a final 
report. Its findings, conclusions, and 
recommendations could have been re. 
ceived with a larger measure of con- 
fidence that they were founded upon a 
complete, accurate, and impartial re- 
view of the facts and the interpretations 
expressed by both company and com- 
mission representatives. Congress 
could have felt greater assurance in 
adopting such legislative measures as 
might be essential for the common 
good, 


AS opportunity for the Bell System 
to tell its own story and to 
examine the commission’s staff need 
not have been unrestrained. This, as 
all phases of the inquiry, could have 
been under the fair, discriminating, and 
judicious control of the commission. 
A procedure conducive to orderly and 
expeditious hearings could have been 
adopted. 

Such a procedure may have con- 
sumed more time and entailed addi- 
tional cost. But the results would have 
justified the relatively slight delay and 
expense. Even though few material 
changes had been made in the staff re- 
ports; even though the Bell System 
had contributed little more to the in 
quiry, which is improbable; increased 
confidence in the numerous studies 
would have been inspired. This is a 
worthy end. 

The time may have passed for the 
commission to change its course. A 
record and a report are before it. The 
transmittal of this report to Congress 
has been countenanced, whether wisely 
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THAT TWO-YEAR PHONE PROBE 


or unwisely. Attention must now be 
directed toward its substance and 
merits. 

The Walker Report is, in many re- 
spects, an interesting and informative 
document. It offers some constructive 
suggestions. Space will not permit a 
review of all matters, but the more im- 
portant subjects which bear on tele- 
phone rates and service will be con- 
sidered. 

The investigation has placed in the 
hands of governmental agencies a great 
mass of useful information. This 
should be maintained currently. The 
report properly recommends that the 
Federal Communications Commission 
be supplied with funds adequate to con- 
tinue and extend its research into the 
complex problems of telephone regula- 
tion. 

A central research and service 
organization for this purpose should 
prove to be an economical and useful 
instrumentality. It would be helpful 
to all state commissions, as well as to 
the Federal government. At the same 
time, it would spare such companies 
as American Telephone and Telegraph 
Company, Western Electric Company, 
and Bell Telephone Laboratories, from 
a multiplicity of individual investiga- 
tions, and their attendant expense. Con- 
gress should respond to the commis- 
sion’s appeal for funds. State commis- 
sions should lend their support. 


e 


“T= need for effective regulation of 
the telephone industry in the pub- 
lic interest is emphasized, and rightfully 
so. Regulation must be coextensive 
with the industry and its control. 
Surveillance must be constant. Close 
cooperation should obtain between 
state and Federal regulatory agencies. 
They must be sufficiently informed 
and equipped to perform their duties in 
a thorough and efficient manner. 
Authority must be extended when it 
becomes necessary, but should not go 
beyond its proper sphere. Statutes will 
not reach and serve all objectives. They 
are effective only when supplemented 
by sound and fair administration. 
Frequent examination and eternal 
vigilance are essential. But, these must 
be intelligently conceived and directed. 
They should not be destructive of in- 
itiative and enterprise. Neither should 
commission discretion be substituted 
for that of management in those mat- 
ters for which management should and 
must bear ultimate responsibility. Com- 
missions are not utility operators and 
should not attempt to assume this rdle. 
While regulatory commissions must 
be defenders of the public interest, the 
nature of that interest must be clearly 
understood. A sacrifice or impairment 
of the rights of one party will not serve 
the end desired. Mutual rights must be 
respected. Duties are reciprocal. Com- 
missions must, indeed, stand as 


gation by a policy of the commission. This was its refusal 


q “UNFORTUNATELY, a shadow is cast upon the entire investi- 


to grant the interested companies certain privileges. They 
should have had the opportunity to cross-examine those 
members of the commission staff who presented the reports. 
They should have been permitted to introduce rebuttal re- 
ports and testimony.” 
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“arbiters” between the rights and in- 
terests of utilities, their patrons and 
investors. This imposes serious obli- 
gations. Facts must be selected and 
weighed judiciously. They must be 
complete and accurate. They must be 
correctly interpreted. They should not 
be distorted. Conditions and circum- 
stances must be recognized and ap- 
praised. Conclusions must be based 
upon supporting evidence and informed 
judgment. Proposals that will weaken 
and endanger regulation, rather than 
strengthen it, should be avoided. Irre- 
sponsible and indiscriminate charges, 
coming from high authority, will con- 
tribute to no useful purpose. If al- 
lowed to stand, they will tend to be 
destructive of both public and private 
rights and interests. 


SG Walker Report must be judged 
u 


Itimately by such standards. 
The discussion of depreciation is a 
point at instance. The main thesis is 
opportune and, in general, fairly pre- 
sented. Briefly, the report says that 
depreciation for valuation purposes 
should be consistent with depreciation 
for operating expense purposes. One 
concept should prevail. To this extent, 
the position is reasonable and sustained. 
But, when the depreciation accruals 
of Bell Telephone Companies are 
characterized as “excessive,” and the 
statement is made that there is “an ex- 
cess of 20 per cent in the annual de- 
preciation charges,’’* the report steps 
beyond its factual support, in so far as 
the record before the commission is 
concerned. The commission did not 
make a sufficient examination of Bell 
Telephone Companies to warrant the 
2a 
3 Pe To1s. 
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conclusion. The record will be searched 
in vain for the evidence. Moreover, the 
assertion is indiscriminate. It is not 
limited to a particular company. It em- 
braces all, even though the depreciation 
requirements of the various companies 
were not studied. 

Bell Telephone Companies have 
benefited in rate cases by reason of the 
fact that their depreciation reserves 
have almost invariably been in excess 
of the accrued depreciation deducted 
for valuation purposes. Many people 
may honestly disagree with this prac- 
tice. It is conceivable that there are 
people in the Bell System who oppose 
it. Nevertheless, it must be remem- 
bered that commissions and courts 
have sustained this disparity. Perhaps 
the Bell System has not acted with 
foresight and wisdom in the position 
it has taken. But it has certainly acted 
within its rights. Final responsibility 
in this matter rests, first, with the 
regulatory commissions for having the 
issues and the facts thoroughly, ac- 
curately, and competently presented; 
and, second, with the courts for under- 
standing the facts and the equities in- 
volved. 


HE conclusion on depreciation, 

however, shrinks to the innocuous 
in contrast with the public announce- 
ment now quoted : 


... a reduction of nt pers | 25 per 
cent may be made in telephone rates through- 
out the entire Bell System without inter- 
rupting the existing net earnings.* 


Let us assume, for the present, that 
telephone rates should be reduced 25 
per cent. We will assume, further, that 

4 Press Release of Federal Communications 
Commission, dated April 1, 1938, on Proposed 


Report to Congress on the Telephone In- 
vestigation. 
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The Role of the Regulatory Commission 


é¢ HILE regulatory commissions must be defenders of the pub- 

lic interest, the nature of that interest must be clearly un- 

derstood. A sacrifice or impairment of the rights of one party will 

not serve the end desired. Mutual rights must be respected. Duties 

are reciprocal. Commissions must, indeed, stand as ‘arbiters’ be- 

tween the rights and interests of utilities, their patrons and in- 
vestors.”” 





the investigation bears out this con- 
clusion. But, where in the thousands of 
pages of reports and testimony is there 
the slightest support for the assertion 
that such a reduction could be made 
“without interrupting the existing net 
earnings”? The answer is that it can- 
not be found. 

Simple arithmetic and a common- 
sense knowledge of the telephone in- 
dustry will help us weigh the merits of 
the public announcement. In 1937, the 
operating revenues of the Bell Tele- 
phone System were $1,051,379,343 ; 
the operating expenses, including taxes, 
were $844,396,641 ; and net operating 
income was $206,982,702.° 


W: may pose the three following 
questions : 

1. If telephone rates generally had 
been 25 per cent less in 1937, would 
telephone revenues have been equal 
to those realized? 

2. If telephone revenues, after the 


5 Annual Report of the American Telephone 
and Telegraph Company for 1937, pages 18, 19. 
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25 per cent rate reduction, had been 
only 20 per cent less (an assumption), 
could operating expenses have been 
reduced 25 per cent without impair- 
ment of service? (Since operating ex- 
penses are 80 per cent of revenues, a 
reduction of 20 per cent in revenues 
would require a 25 per cent reduction 
in expenses in order to maintain the 
same net earnings. The proposition 
advanced in the public announcement 
assumes no change in net earnings.) 

3. If such a saving could have been 
effected in the operating expenses, 
where would it have been? 


Attention will be directed immedi- 
ately to the last question. 

Operating expenses are comprised 
preponderantly of labor, materials, de- 
preciation, insurance, rentals, and 
taxes. They will be considered in re- 
verse order. 

Taxes, for the most part, consist of 
those on income, on property, on gross 
receipts, and on pay rolls. To sustain 
the proposition, income taxes could not 
have been reduced, and they represent 
about 4 per cent of total expenses. 
JUNE 23, 1938 
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Property taxes would doubtless have 
been the same. Gross receipts taxes 
would have been reduced only in pro- 
portion to the revenue reduction. Social 
security taxes could have been reduced 
only by reduction in pay rolls. The 
answer is not found here. 

No criticism is made of rentals and 
insurance. 

Depreciation expense in 1937 was 19 
per cent of total expenses. The report 
avers, without substantiation, that de- 
preciation charges could be reduced 20 
per cent. We will assume that this is 
correct. The reduction in expenses on 
this item would have been 3.8 per cent. 


HE report says that material 

prices should have been less. This 
will be reviewed later. But, even 
though prices had been less, some in- 
crease in the amount used would have 
occurred, because of an assumed in- 
crease in volume of business. 

What remains? Labor. Would la- 
bor costs have been reduced? If so, 
how? Would it have been in labor 
rates, or would the saving have been 
effected by higher labor performance, 
that is, by employees doing more work? 
Since it is assumed that there would 
have been a larger volume of business, 
would there not have been more labor 
hours? Or, would the increase in labor 
hours have been offset by a reduction 
in wage and salary scales made to effect 
the big saving in total expenses? Here 
is where the solution would have to be 
found. But, there is no support in the 
record for it. 

The Proposed Report, in its discus- 
sion of this subject, does not claim that 
a large reduction can be made generally 
in Bell System rates without affecting 
net earnings. The language there is 
JUNE 23, 1938 


somewhat more cautious. It says; 
“ |. . it appears that adjustments of 
telephone rates in the order of 20 to 
25 per cent are involved.’”* But, even 
this more moderate conclusion must be 
tested by the same standards of in- 
formed inquiry. 


HE matters offered in support of 

the 20 to 25 per cent rate adjust- 
ment are not substantiated by the evi- 
dence. Considerable reliance is placed 
upon an inquiry into the costs and 
prices of Western Electric Company. 
When the attack on these matters is 
clearly analyzed and understood, it 
raises a strong presumption that 
Western Electric is criticized because 
of the liberality with which it treats 
its employees in wages, salaries, and 
various forms of benefits. Hence, the 
Walker Report carries the serious im- 
plication that telephone rates should be 


reduced by reductions in wages and by 
the reduction or elimination of other 


benefits accorded labor. At least, the 
report must be scrutinized closely to 
see if this is the proposed method of 
effecting telephone rate reductions. 
Moreover, when to the implications 
concerning Western Electric Company, 
there are added those as to how the 
operating expenses of Bell Telephone 
Companies may be drastically cut, the 
view that labor is to pay for the re- 
ductions gains force. 

A large section of the report is de- 
voted to a discussion of the profits of 
the Bell System. This is as it should 
be. The subject is important. Part III, 
Effect of Bell System Policies and 
Practices upon Telephone Service and 
Rates, contains 131 pages. Of these, 
100 pages relate to the earnings and 


6 Page 1014. 
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profits of American Telephone and 
Telegraph Company, the Associated 
Bell Telephone Companies, and West- 
ern Electric Company. 


HE report asks this question: 

“Have the profits of various Bell 
System Companies been excessive?” 
No answer is stated, but the implica- 
tions are that they have been, as to both 
individual companies and the System 
as a whole. The following quotations 
are indicative of this view: 


In order to give an answer to the question 
whether the profits of the System have been 
excessive, the greater part of the following 
analysis is in terms of such relevant ratios.® 

The conclusion is inescapable that the Bell 
System has been an exceptionally profitable 
enterprise since its inception sixty years 
ago.9 

. the earning record of the American 
Company for a long number of years ap- 
pears to have been unusually high for a 
system engaged in rendering public service.10 


In spite of the inferences, the in- 
vestigation has not demonstrated that, 
on the whole, the earnings and profits 
of the Bell System have been unreason- 
able. No comparisons were made of 
other companies, even of public utili- 
ties, and no other studies were under- 
taken, upon which to base a conclusion. 

True, the Bell System has been a 

7 Page 883. 

§ Page 884. 


9 Page 980. 
10 pad 981. 


e 


successful and profitable enterprise. 
This is well known. It may have been 
unusually so. But, there is a long way 
from this to the conclusion that its 
earnings have been excessive. Instances 
can doubtless be found when at certain 
times a Bell Company has realized more 
than fair earnings. Nevertheless, in 
order to base a general conclusion, or 
even an inference, on such conditions, 
they must be shown to be representa- 
tive of the System. This has not been 
done. 


wee may be said with assurance 
concerning the level of earnings 
and profits of the Bell System? When 
viewed from the standpoint of results, 
one thing is apparent. It has been able 
to finance, substantially without inter- 
ruption, an enormous and rapid expan- 
sion in telephone communication and a 
constant improvement in the quality of 
service. This country, with a small 
fraction of the world’s population, has 
one-half of its telephones. And, the 
financing has been accomplished along 
sound and conservative lines. A brief 
review of the financial structure of the 
Bell Telephone System will show this. 
With $4,389,548,887 of investment in 
telephone plant, it has only $1,011,008,- 
637, or 23 per cent, of funded and other 
long-term debt, and $65,140,450, or 1.5 


“ .. . when the depreciation accruals of Bell Telephone 
Companies are characterized as ‘excessive, and the state- 
ment ts made that there is ‘an excess of 20 per cent in the 


annual depreciation charges,’ 


the report steps beyond its 


factual support, in so far as the record before the commis- 
sion is concerned. The commission did not make a suf- 
ficient examination of Bell Telephone Companies to warrant 
the conclusion. The record will be searched in vain for the 


evidence.” 
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per cent, of preferred stock. The bal- 
ance has been financed by depreciation 
and amortization reserves, reinvested 
earnings, and common stock, the latter 
amounting to $2,224,453,281, or over 
67 per cent of total capital obligations ; 
that is, long-term debt and stock.” 
Hence, of each dollar raised from in- 
vestors, 67 cents has come from those 
who purchased the common stock. 

A significant point in the report’s 
discussion of Bell System profits may 
not be passed unnoticed. It says: “In 
the telephone business the subscriber 
is ultimately the contributor of those 
profits.”** This assumes that profits 
are synonymous with sales. Moreover, 
it implies that management makes no 
contribution to profits. 


[’ the statement has any meaning, it 
might as well be said that “the sub- 
scriber is ultimately the contributor of 
wages and taxes.” This adds nothing 
to an understanding of Bell System 
profits. Moreover, subscribers pay for 
service. The service is produced by 
management, labor, and capital. These 
are the factors, together with the use 
of natural resources, that contribute to 
the production of goods and services. 
They create the product out of which 
each contributing element receives its 
compensation and reward. More con- 
cretely, if anything remains after la- 
bor has been compensated, materials 
and taxes paid, and provision made for 
the consumption of capital, capital re- 
ceives its compensation. But, it is the 
last to be served. And, of all the 


11 Annual Report of the American Tele- 
phone and Telegraph Company for 1937, pp. 
16, 17. The investment in me ee ae plant does 
not constitute the total investments. Other 
investments totaled $321,055,162. 

12 Page 883. 
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sources of invested funds, stockholders 
come last in their reward. This is as 
true of a regulated industry as of an 
unregulated. The telephone industry 
is no exception. 

The report denies credit to manage- 
ment for profits. Yet, the same capital 
goods might be employed profitably or 
unprofitably. The direction of labor 
can be efficient or inefficient. The 
product may be of high or low quality. 
When favorable results flow from the 
combination of labor and capital, it is 
only fair, and right, to give manage- 
ment some credit. And again the Bell 
System is no exception. 

When the data on earnings and 
profits are reviewed, there is observed 
a failure to select and present what is 
most important for an understanding 
of the subject. As an example, there 
are data showing, with respect to 
American Telephone and Telegraph 
Company, the earnings on paid-in capi- 
tal ; that is, the amount paid to the cor- 
poration for its capital stock. But, the 
percentage of earnings to common 
stock equity, the book value, is omitted. 
This is a more significant indication of 
profits than the earnings on paid-in 
capital. When 100 pages were devoted 
to earnings and profits, some space 
should have been available for more 
enlightening information. 


OQ” of the most important phases 
of the investigation of the Bell 
System was an inquiry into the profits, 
prices, and costs of Western Electric 
Company, the manufacturing and sup- 
ply department. A large portion of the 
report relates to Western’s costs and 
prices. And one of the recommenda- 
tions is that the Federal Communica 
tions Commission be given jurisdic- 
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The 25 Per Cent Rate Reduction 


CCT ET us assume, for the present, that telephone rates SHOULD be 

reduced 25 per cent. We will assume, further, that the in- 

vestigation bears out this conclusion. But, where in the thousands 

of pages of reports and testimony is there the slightest support for 

the assertion that such a reduction could be made ‘without inter- 

rupting the existing net earnings’? The answer is that it cannot 
be found.” 





tion and authority by Congress to 
regulate the costs and prices of tele- 
phone apparatus and equipment.” 

Bell Telephone Companies purchase 
practically all of their apparatus, equip- 
ment, cable, and supplies from Western 
Electric Company. These purchases 
enter the rate base of the operating 
companies and have a material effect 
on their operating expenses. Thereby, 
rates for telephone service are in- 
fluenced in substantial measure by the 
prices paid to Western for materials 
and services. If these prices were re- 
duced, telephone rates would tend to 
decline. If the costs experienced by 
Western were reduced, its prices could 
be lowered and the same profit realized. 
A major element in Western’s costs is 
wages and salaries. If these were re- 
duced, there would be an appreciable re- 
duction in total costs, and prices could 
be less in relation to the same profit 
margin. 

The Walker Report charges that 


18 Page 1043. 
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Western’s prices and costs are exces- 
sive. This is based upon studies which 
are represented to show (1) that 
Western’s prices are higher than those 
charged by independent manufactur- 
ers of telephone apparatus and equip- 
ment; (2) that Western’s costs are in 
excess of what they would be with the 
“exercise of prudent and effective man- 
agement’”™*; and (3) that the costs are 
higher than those of independent 
manu faeturers. 


, I ‘HE studies and data offered in 
substantiation of these conclu- 


sions are presented in two sections, de- 
scribed as follows: 


1. Comparison of Western Electric 
Prices with Those of Independent 
Manufacturers for Comparable 
Items.™ 

2. Cost of Manufacture of Western 
Electric Telephone Products.* 


Regulatory bodies have ample rea- 


14 Page 556. 
18 Pages 501-516. 
16 Pages 517-581. 
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son and authority for calling upon 
Western to justify its costs, prices, and 
profits. These matters may be chal- 
lenged. But the challenge must be 
founded upon more reliable and perti- 
nent methods and data than those ex- 
plained in these sections of the report 
and the exhibits from which they were 
taken. 

However, if the various studies, 
upon which the comparisons of costs 
are predicated, and from which the 
conclusions are drawn, have any signifi- 
cance and validity, the report says that 
Western should reduce wages and 
salaries, and eliminate or reduce vari- 
ous benefits accorded labor, such as in 
vacation allowances, sick leave and 
benefits, service pensions, and disability 
and death benefits. This, presumably, 
would be the exercise of “prudent and 
effective management.” At the same 
time, the report itself proves that 
Western’s labor is highly productive. 

The first section, on price compari- 
sons, expresses its conclusion in these 
words: 


The results of studies conducted under 
the Special Investigation, comparing the 
total bid and sale prices of actual complete 
switchboard installations, show that West- 
ern’s prices to Associated Companies in 
many instances materially exceed the prices 
charged by independent suppliers for com- 
parable complete assemblies.17 


| Raga if one assumes the accuracy 
and propriety of these compari- 
sons, it must be remembered (1) that 
the assertion is made that Western’s 
costs are high, and (2) that the report 
finds that Western has a higher wage 
scale, and treats its employees more 


liberally, than independent manu- 
facturers. Moreover, it is concluded 
“that the only sound measure of the 


17 Page 511. 
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reasonableness of Western prices, in 
the absence of any true competition, is 
the average, reasonable cost of manu- 
facture over a period of years.” 
Consequently, the commission, in its 
analysis of the problem at this point, 
is compelled to rely mainly upon an 
examination of costs. 

The section devoted to the “Cost of 
Manufacture of Western Electric Tele- 
phone Products” is in four parts: 

1. Manufacturing Costs As Shown 
by Western’s Records and Cost Ac- 
counting System.’® 

2. Comparison of Western’s Costs 
of Record for Typical Items with the 
Costs of Independent Telephone 
Manufacturers for Comparable and 
Identical Items.?° 

3. Maximum Permissible Costs of 
Telephone Apparatus and Equipment 
and Lead-covered Cable Items Manu- 
factured by Western Electric Com- 
pany.#! 

4. Justifiable Costs of Telephone 
Apparatus and Equipment Manu- 
factured by the Western Electric 
Company. 

Part 1, on Western’s recorded costs, 
is an exposition and criticism of the 
company’s cost system. It throws no 
light on the reasonableness of costs. 
Whether or not the explanation is ac- 
curate, and the criticism warranted, 
need not be considered at this time. 

~Part 2, in which Western’s costs for 
certain selected items are compared 
with independent manufacturers, states 
this conclusion : 
Western’s costs of record were, on the 
average, approximately 20 per cent higher 


than the costs of the independent manu- 
facturers.23 


18 Page 517. 

19 i. 519-548. 

20 Pages 548-552. 

a oo Bases 553-568. 
22 Pages 568-580. 

23 Page 551. 
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N°? substantiating evidence is 
offered. But reference is made 
to a staff report entitled, “Western 
Electric Company, Incorporated, Costs 
of Record and Their Relation to Sell- 
ing Prices of Telephone Apparatus and 
Equipment, Comparisons with Inde- 
pendent Manufacturers.’** The com- 
parisons there presented are not con- 
vincing. They are predicated upon er- 
roneous premises, theories, and 
methods, as demonstrated by the fol- 
lowing : 


It is not said that Western’s 
e prices are higher than those of in- 
dependents on the items compared from 
the standpoint of cost. On the contrary, 
the report finds that on station appara- 
tus the prices of independent manu- 
facturers were higher.** Buyers are 
concerned with prices. 


? A comparison was made of 
* Western’s current complete costs 
and the costs of independents for opera- 
tions during three years, 1933-1935. 
Such a study has little significance. 
During two of the three years, Western 
sold its products at losses totaling $18,- 
070,000, and in the third year, 1935, 
its profit was only $2,664,000. This 
indicates beyond all doubt that Western 
did not fix prices sufficient to cover its 


24Federal Communications Commission. 
Special Investigation Docket No. 1, Exhibit 
2105 


25 Proposed Report, page 516. 


e 


costs. So, even though its costs were 
higher than independents, it did not 
recover these costs. 


3 Years of subnormal operations 
¢ were selected for the comparisons. 
If anything is to be accomplished by 
comparisons of Western’s costs with 
those of independents, years of rea- 
sonably normal production should 
have been selected. Or, else, the rea- 
sons for variations from normal should 
have been noted, explained, and evalu- 
ated. These are cardinal principles in 
studies of this nature. 


Western’s current complete costs, 

e including abnormal overhead 

charges, were compared, in some in- 

stances, with normal costs of inde- 

pendents. Such a comparison is wholly 
without meaning. 


Western’s costs, used in the 
* comparison, were furnished by the 
company. The costs of independents 
were constructed by the commission’s 
engineers. Differences in costing 
methods, such as in the determination 
of overheads and the amounts to be 
allocated to various products, could 
readily account for differences in the 
costs compared. 


6 Although the conclusions are 
* represented to be founded upon a 
comparison of Western’s costs with 
those of certain independents, a differ- 
ent method was employed in important 


strated that, on the whole, the earnings and profits of the 


q “In spite of the inferences, the investigation has not demon- 


Bell System have been unreasonable. No comparisons were 
made of other companies, even of public utilities, and no 
other studies were undertaken, upon which to base a con- 


clusion.” 
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instances. Instead, the procedure fol- 
lowed by the commission staff in some 
cases was to combine “the minimum 
cost elements of any manufacturer.”*¢ 
That is, there was selected from the 
costs of several manufacturers the 
minimum of each component of cost. 
Such minimum costs of various manu- 
facturers were combined for the pur- 
pose of stating an overall cost to be 
compared with Western’s. 

This should, indeed, yield a mini- 
mum but entirely hypothetical cost. 

No manufacturer could be guided 
by it. If used for establishment of 
prices, one result would be almost in- 
evitable—bankruptcy. If a manu- 


facturer of an automobile fixed his 
prices on the basis of the minimum 
cost elements of various processes and 
assemblies of his own operations and 
those of his competitors, he could quote 
a low price. Many cars might be sold, 


but not for long. He would soon learn 
that even though he enjoyed a large 
sales volume, money was being lost. 
This should occasion no surprise. It 
would merely evidence the folly of an 
unrealistic price basis. 


G Bx staff report explains that “The 
study was undertaken with the 
objective of exploring the possibilities 
of minimum costs under certain definite 
conditions rather than for the purpose 
of making direct comparisons.’*’ Yet, 
the study was used for precisely this 
purpose, as attested by the next sen- 
tence in which it is concluded that it 
indicates that hand telephone sets, 
when produced in certain volume, 
could be manufactured “at a cost ma- 

26 Federal Communications Commission, 


Special Investigation, Docket No. 1, Exhibit 


2105, page 27. 
27 Exhibit 2105, page 26. 
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terially lower than that of the Western 
Electric or any of the independent 
manufacturers.” And, Western’s costs 
alone are then compared with this hypo- 
thetical cost.** Furthermore, the study 
does not explore the “possibilities of 
minimum costs” because the “definite 
conditions” are based upon unreal and 
inaccurate assumptions. 

Part 3 of the analysis of “Cost of 
Manufacture of Western Electric 
Telephone Products” relates to what is 
referred to as “Maximum Permissible 
Costs.” This subject is discussed at 
considerable length in a staff report of 
over 700 pages.” 

In this study, prepared by the com- 
mission’s engineers, certain items of 
output were selected for analysis and 
comparison. A “maxnorm”’ or “maxi- 
mum permissible” cost was estimated 
for each item. ‘The cost sought was 
one that could properly be employed for 
current (1936-1937) price making 
and, by the application of suitable la- 
bor and material indices, could also be 
employed for price making during the 
9-year period from 1927-1935, inclu- 
sive.”’*° 

Again, “This is a cost which 
would be possible of attainment under 
current operating conditions (1936- 
1937), with the exercise of prudent and 
effective management. Such a cost can 
properly be compared with Western’s 
standard complete costs and current » 
complete costs, and can be used as a 
basis for determining fair and reason- 


28 Supra, page 27. : 

29 Federal Communications Commission, 
Special Investigation, Docket No. 1, Exhibit 
2106, Western Electric Company, Incorporated, 
Manufacturing Costs of Telephone Apparatus 
and Equipment, Comparisons of Western's 
Costs of poe with Maximum Permissible 
and Justifiable Costs. 

80 Proposed Report, page 554. 
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No Credit to Management 


<4 HE report denies credit to management for 

profits. Yet, the same capital goods might 
be employed profitably or unprofitably. The direc- 
tion of labor can be efficient or inefficient. The prod- 
uct may be of high or low quality. When favorable 
results flow from the combination of labor and 
capital, it is only fair, and right, to give manage- 
ment some credit. And again the Bell System is no 


exception.” 





able current prices.’’** These were the 
declared objectives. The maximum 
permissible costs were compared with 
Western’s “costs of record” and the 
latter were said to “average approxi- 
mately 20.8 per cent higher than the 
maximum permissible costs.”™ 


I F the accuracy of the computations of 
maximum permissible costs is as- 
sumed, what is revealed by this lengthy 
investigation and discussion? Two 
things: (1) that Western’s estimates 
of its normal costs are, “in the main,” 
lower than “‘maxnorm” costs prepared 
by the commission’s engineers; and 
(2) that Western’s current costs in 
1936, not its normal costs, were higher 
than the estimates by the commission’s 
staff of maximum permissible costs. 
The significance of these two findings 
may now be examined. 

Normal costs are those which would 
prevail under normal, but not abnormal, 
conditions. Consequently, to the extent 
that costs experienced under normal 
conditions are a criterion for price-fix- 
ing purposes, the findings by the com- 
mission’s staff would warrant higher 


81 Supra, page 556. 
8 Supra, page 567. 
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prices than those supported by West- 
ern’s estimates. Yet, until the year 
1932, Western operated at a profit; it 
regained profitable operations in 1935, 
and continued them in 1936 and 1937. 

The estimates by the commission’s 
staff were not estimates of actual cur- 
rent or normal costs. They were not 
normal costs, because they were not 
based on normal conditions. (Even if 
they were, it must be remembered that 
they exceed Western’s estimates.) 
They were not current costs, because 
they were not based on current condi- 
tions. They were not actual costs, be- 
cause they were not based on actual 
conditions. 

Then, what were they? Merely 
this: estimates by certain individuals 
of what, in their opinion, would 
be a cost “possible of attainment .. . 
with the exercise of prudent and effec- 
tive management.”” But nowhere in 
the hundreds of pages of reports is it 
shown that Western has been either im- 
prudent or ineffective in management. 
Western’s accounting methods are 
criticized ; but, even if this were justi- 
fied, it does not prove that Western 
was inefficient in the manufacture and 
distribution of its products. 
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N attack on costs must be based 
fundamentally upon an-.attack on 
(1) the elements of cost, such as labor, 
materials, depreciation, taxes, etc. ; (2) 
the accuracy with which costs are 
stated ; and (3) the efficiency of opera- 
tions, that is, the effectiveness with 
which labor, materials, and equipment 
are organized and directed in the pro- 
duction of goods and services. 

When consideration is given to a 
determination of the cost of certain of 
thousands of different items of output, 
there is room for difference of opinion. 
Methods may vary, with varying re- 
sults. When conflicting methods are 
presented, each must be tested and ap- 
praised in the light of its underlying 
principles and assumptions, and its ap- 
plication. It has not been demonstrated 
that Western’s results are lacking in 
reasonable accuracy. This does not 
mean that its estimates of current costs 
are perfect. Western does not claim 
that they are. But those by the commis- 
sion staff are no more so. 

Western’s accounting system is 
based upon standard costs, with esti- 
mates of the causes of variations be- 
tween current and standards. And 
these causes are many. They are esti- 
mated in minute detail. They are ap- 
proximated for certain selected items 
considered to be representative. There 
might be disagreement with certain 
results, but, if so, attention should be 
focused first on the principles. They 
are clearly evident. If Western’s prin- 
ciples are sound and reasonable, the 
second step should be to examine the ac- 
curacy with which they were applied. 
Instead of adhering to such a course, 
Western’s records were cast aside, be- 
cause in the opinion of the investigators 
(but not all) : 
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Western’s cost accounting system is not 
well adapted to the determination of even 
approximately correct costs of individual 
types of products. It does not give the true 
cost of any individual item or class of 
product, and gives unreliable results for pro- 
duction as a whole. The accounting system is 
too complicated, is too expensive to operate, 
is obsolete, and does not conform to modern 
accounting practices.33 


UCH a sweeping indictment has not 
been and cannot be sustained. It 
does unjustifiable violence to West- 
ern’s accounting methods. They may 
not be perfect—efforts are made con- 
stantly to improve them, but they 
manifestly do not warrant this severe 
condemnation. The resulting informa- 
tion is far more useful to the purposes 
of regulation than was seen. 

So far, it has been shown that the 
price comparisons are admittedly in- 
conclusive; that the comparisons of 
recorded cost are invalidated by er- 
roneous premises, theories, and 
methods; and that the estimates of 
maximum permissible costs are dis- 
tinctly favorable to Western Electric 
Company. Certainly, they would not 
substantiate a reduction in telephone 
rates through reduction in Western’s 
prices. 

Part 4 of the discussion of West- 
ern’s costs relates to what is termed 
“Justifiable Costs.” The estimates by 
the commission’s engineering staff of 
these “costs’’ are further removed, in 
principle, from normal, current, or 
actual costs than those of “maximum 
permissible costs.” They are entirely 
hypothetical. They are not Western’s 
costs or what its costs should be. They 
are merely estimates of what the staff 
thinks the costs should be. Of course, 
such estimates are permissible if they 
are based upon accurate and reason- 


83 Proposed Report, page 585. 
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able principles and methods. The prin- 
ciple that was employed is explained in 
these words : 


In order to approach the subject from a 
different viewpoint for purposes of com- 
parison, an additional study was made show- 
ing the potential effect upon Western’s 
costs of operating with an overhead expense 
no higher in proportion than the average of 
the overhead expenses of the principal in- 
dependent telephone manufacturing com- 
panies.34 

This assumes that Western should 
have the same conditions, including the 
same combination of labor and me- 
chanical facilities, as certain independ- 


ent manufacturers. 


ye costs may be too high. 
But, it has not been demonstrated 
that they are. Moreover, studies based 
upon such a hypothesis will not prove 
the fact. Differences in overheads can 
and do result from many conditions. 
These must be recognized. The inde- 
pendents might produce certain of the 
same things manufactured by Western, 
but methods and processes vary. Such 
variation will cause differences in over- 
heads. The study failed to allow for 
them. Western’s processes are highly 
mechanized. This alone may cause a 
substantial difference in the relative 
amount of overheads. If Western’s 
overheads are to be cut because it en- 
deavors to effect economies through the 


84 Pages 568, 569. 


use of machinery, it must be shown 
that it has failed in its objective. This 
has not been done. 

In the development of “justifiable 
costs,” purported comparisons were 
made with independents and Western’s 
costs were adjusted to those of the lat- 
ter. The adjustments are introduced 
with these words: 


In order to place Western’s costs on a 
comparable basis with those of the independ- 
ents for the period used, certain adjust- 
ments were made as outlined in the follow- 
ing paragraphs.85 

Here are the most significant impli- 
cations of the entire review of West- 
ern’s “costs” and prices. If the adjust- 
ments have validity, Western is to re- 
duce its “functional costs” to the 
level of independents. We shall see 
what this implies. 

Beginning at page 574, the Walker 
Report compares Western’s labor 
costs with those of certain independent 
manufacturers. It is stated that during 
the year 1936, for example, Western’s 
labor costs on apparatus and equipment 
were 25.21 per cent of total shop cost 
of manufacture, as compared with a 
composite of 21.48 per cent for the in- 
dependents. Next, productive labor 
rates were compared. Western’s aver- 
age on apparatus and equipment dur- 
ing 1936 was 75 cents, while the com- 
posite for independents was reported 


85 Page 577. 


= 


“Ir a manufacturer of an automobile fixed his prices on the 
basis of the minimum cost elements of various processes and 
assemblies of his own operations and those of his competi- 
tors, he could quote a low price. Many cars might be sold, 
but not for long. He would soon learn that even though he 
enjoyed a large sales volume, money was being lost.” 


785 
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at only 58 cents, a difference of 29.3 
per cent. The report says: “The higher 
wage scales of Western over the eight 
years studied (71 cents v. 62 cents) 
would alone more than compensate for 
the corresponding difference in labor 
percentages in the tabulation above en- 
titled ‘Percentages of Labor Cost to 
Total Shop Cost of Manufacture.’ ”’** 


HE report continues : “This, how- 

ever, only partially explains the 
superior advantages enjoyed by West- 
ern’s productive laborers.”*’ That is, 
the relative benefits accorded labor are 
expressed in another way. This is in 
the “extra benefits to labor beyond their 
normal pay (vacations, minimum earn- 
ings allowances, overtime, pensions, 
unemployment insurance).’”** There 
are others such as disability and death 
benefits. Comparison of these benefits 
showed that, at normal rates on appara- 
tus and equipment, at Hawthorne 
Works (Chicago), Western had an 
added labor cost of 13.0 per cent, in 
1936, whereas the independents’ addi- 
tional cost composited to 4.1 per cent, a 
difference of 8.9 per cent. 

If the foregoing comparisons of la- 
bor costs are accurate, they demonstrate 
only this: that Western is more gen- 
erous and liberal in the treatment of its 
employees; or that its employees have 
a higher average level of skill. But, it 
is on the basis of the former that West- 
ern’s costs are attacked. 

In order to develop a maximum 
justifiable cost, the report adjusts 
Western’s labor costs to the level of 
the independents. The logical conclu- 
sion to be drawn from this procedure, 

36 Page 575. 


87 Page 575. 
38 Supra. 
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if the results are to have any force, is 
that Western should scale down its la- 
bor rates and benefits. 

Having gone this far, the report fol- 
lows with a “functional comparison of 
costs” (page 580) : 


In a previous section of this report, the 
independents’ product costs, in the main, ap- 
peared rather consistently lower than 
Western’s as indicated by its Costs of 
Record. In the current study, a functional 
comparison of costs indicates that: 

(1) In the 16.74 per cent of total complete 
Apparatus and Equipment Costs, constitut- 
ing materials, Western enjoys a slight ad- 
vantage because of quantity purchase of raw 
materials, but suffers a compensating dis- 
advantage i in depression years in its apparent 
inability to take advantage of pote out- 
side commercial bargains in processed piece 
parts or assemblies. Net total material cost 
differences between Western and independ- 
ents appear, therefore, to have inconsequen- 
tial effect in final completed product costs. 

(2) In the 21.64 per cent of total complete 
Apparatus and Equipment Costs constituting 
labor, Western not only pays a 14 per cent 
higher average wage scale, but in addition 
gives some 9 per cent of direct labor costs 
as greater contingent benefits to its labor. 
The advantage on labor costs appears dis- 
tinctly to favor the competitive independents. 

(3) In the 61.62 per cent of total complete 
Apparatus and Equipment Costs constituting 
total overhead, the independents enjoy an 
advantage equivalent approximately to 213 
per cent of the total average product cost. 


Hence, Western has an advantage in 
material costs, but a disadvantage, in- 
ferentially, in labor, as well as in over- 
heads. But, the requirements of a com- 
parison of overheads, and how differ- 
ences can occur, without evidence of 
inefficiency or excesses, have been dwelt 


upon. 


a. the passages quoted do 

not tell the entire story concern- 
ing labor costs. Of the 61.62 per cent 
of total complete apparatus and equip- 
ment costs represented by total over- 
heads, in which independents are al- 
leged to have an advantage, a large 
portion is comprised of wages to labor, 
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Shall Labor Costs Be Cut? 


(a4 HE report implies that Western could lower its costs and 

prices if it had more ‘prudent and effective management.’ 

But nowhere is it shown that Western is remiss in this respect, un- 

less it be in the fact that it has relatively high wage scales and is gen- 

erous in other ways with its employees. Does the public want rate 

reductions through wage cutting and cancellation of pensions, vaca- 
tions, sick and death benefits?” 





and the same differences may be found 
in wage scales and benefits. The over- 
heads consist of nonproductive labor, 
including operating and distribution; 
repairs of plant, consisting largely of 
labor ; depreciation ; supplies ; power, in 
which labor is likewise present; de- 
velopment expense; and taxes. Taxes 
are noncontrollable. It has not been 
shown that Western’s expenditures on 
research and development are exces- 
sive. Supplies must be purchased or 
made. And, power must be used. No 
charge is made that Western is waste- 
ful in its purchase and use of supplies, 
or that its power costs are excessive. 
Depreciation is a function of plant. 
The plant must be maintained in effi- 
cient operating condition. These are 
not the answers in the report to the 
alleged higher costs of Western. One 
element remains—labor. But, there is 
no proof that Western’s labor—basic, 
nonbasic, or nonproductive—is ineffi- 


cient or excessive. The answer is in 
labor rates and the liberal treatment of 
employees. 

We now have the substance of the 
implied solution to Western’s contribu- 
tion to a telephone rate reduction. This 
will be effected if Western will elimi- 
nate the differentials between its labor 
rates and other benefits, as compared 
with independents, even though its la- 
bor is admittedly of relatively high 
efficiency and productivity. Is there any 
reason to believe that wage reductions 
would stop with Western Electric’s em- 
ployees, if such a regulatory view pre- 
vailed? This is problematical. 


. I ‘HE report implies that Western 
could lower its costs and prices if 
it had more “prudent and effective 


management.” But nowhere is it 
shown that Western is remiss in this 
respect, unless it be in the fact that it 
has relatively high wage scales and is 
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generous in other ways with its em- 
ployees. Does the public want rate re- 
ductions through wage cutting and 
cancellation of pensions, vacations, 
sick and death benefits? Will any regu- 
latory body seek to reduce telephone 
rates through such measures? There 
can be no doubt about the answer to 
these questions. 

We come again, finally, to the recom- 
mendation in the Walker Report that 
the Federal Communications Commis- 
sion should have “Authority to Regu- 
late the Costs and Prices of Telephone 
Apparatus and Equipment.’** But the 
implications of the criticisms of West- 
ern’s costs and prices are such as to 
pecasion alarm as to what form this 
regulation would take. The report 
says: “Supervision over the cost of 
manufacture of telephone apparatus 
and equipment is essential to achieve 
adequate regulation of the Bell Sys- 
tem.” Would this supervision be ex- 


89 Pages 1043-1047. 
40 Page 1043. 


pressed by wage cutting? Would the 
discretiwn of *hr comnmssion in such 
matters be substituted for that of man- 
agement ? Without qualification, it may 
be said that regulation which seeks to 
go this far is inimical to regulation. 

What is the power to supervise 
costs? It implies power to control and 
direct. Costs are comprised of labor, 
materials, taxes, and investment costs. 
Would the commission attempt to con- 
trol the prices that Western pays for 
materials? This would be a large and 
dangerous undertaking for any regula- 
tory body. Would it seek to control 
taxes? This is beyond its power, as it 
is beyond the power of management. 
Would it pass judgment on deprecia- 
tion rates? This is proper if Western 
is regarded as a public utility. What 
remains to be controlled and directed? 
Labor performance, labor rates, and 
benefits to labor. These are the most 
controllable elements in production. 
Would the commission desire author- 
ity to control them? 





Grover Cleveland on Bureaucracy 


a V, Vis proudly call ourselves a government by the people. It is 
not such when a class is tolerated which arrogates to itself 


the management of public affairs seeking to control the people in- 
stead of representing them. Parties are the necessary outgrowth of 
our institution, but a government is not by the people when one 
party fastens its control upon the country and perpetuates its power 
by cajoling and betraying the people instead of serving them.” 
—Excerpt from a Cleveland address of 1884. 
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The Tax and Rate Wringer 


It is, in the author's opinion, squeezing: the private 
utility industry in Wisconsin to the limit 


By FRANK A. ZUFELT 


HAT the private electric utilities 
be Wisconsin are going through 
the wringer by reason of higher 
taxes and lower rates, is abundantly 
shown by the records of the Wisconsin 
Public Service and Tax Commissions. 
Reductions in electric rates, ordered or 
authorized, for the years 1932-1936, 
and for the eleven months ended De- 
cember 1, 1937, totaled $6,149,836 for 
1,435,834 customers. In the same 
period reductions in gas rates, ordered 
or authorized, amounted to $944,147 
for 293,301 customers. The total re- 
duction in these two services, which are 
provided by the electric utilities, 
amounted to $7,093,983 for 1,729,135 
customers. No increase for either serv- 
ice was recorded for the same period. 
According to the records of the Wis- 
consin Tax Commission, the tax load 
placed on the private electric utilities 
has steadily increased for twenty-six 
years. The total revenue received by 
the private electric industry of Wiscon- 
sin in 1911 was $5,238,614, while the 
total state tax paid that year by the in- 
dustry was $223,414 or 4.26 per cent 
of revenue. 
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Year by year the percentage of taxes 
of the private electric industry has been 
increased. In 1936 the total revenue 
of the industry in the state was $48,- 
444,594. The state tax imposed was 
$7,739,780 or 15.98 per cent of 
revenue. 

In the same year the rate of taxes 
was 3.75 times greater than in 1911. 
At the same time the percentage of 
revenue taken by taxes had increased 
from 4.26 per cent in 1911 to 15.98 
per cent in 1936, a gain of 11.72 per 
cent. 

The reduction in rates and increases 
in taxes are reflected in the operating 
income accruing to the investors in 
utility properties, and show the profit 
of utility operation. Although revenues 
pointed upward in 1934 and 1935, ex- 
penditures, including swelling taxes, 
also increased. The commission’s re- 
port shows a utility operating income 
of $15,646,000 in 1935 which is a re- 
duction of 18.1 per cent from 1930. 

These are the latest figures as the 
next report will not be released by the 
commission until the latter part of 
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COMPILATION of the various 

classes of revenue deductions of 
ten large Wisconsin gas and electric 
companies carried through the avail- 
able months of 1936 shows that total 
revenue began to increase early in 1934. 
The concurrent increase in operating 
expenses, taxes, and depreciation pre- 
vented any rise in operating income or 
net income until about the middle of 
1935. 

A detailed examination of the 
various classes of revenue deduction, 
considering the total of all utility serv- 
ices, reveals that operating expenses 
decreased between 1930 and 1933 and 
have since increased. Depreciation ex- 
penses increased moderately from 1930 
to 1933, and increased a large amount 
between 1933 and 1935. Taxes were 
lower in 1933 than in 1930 but in- 
creased sharply between 1933 and 
1935. 

The trends of these classes of 
revenue deductions, totaling all utili- 
ties, showed revenue reduction from 
1930 to 1935 of 5 per cent. In only one 
case, gas, were expenses greater than 
in 1930. 

While the private electric industry 
was lowering its rates 46 per cent dur- 
ing the 1911-1936 period, the state was 
increasing its tax load on the industry 
year by year. The records further 
show that the total revenue of the pri- 
vate electric utilities in Wisconsin in 
1930 was $48,277,377, and that the 
state tax was $6,157,888, or 12.76 per 
cent of the revenue. The total revenue 
was increased to $48,444,594 in 1936, 
an increase of but $167,217 over 1930. 
But the state tax was $7,739,780 in 
1936, showing an advance of $1,581,- 
892 or 25.6 per cent increase in state 
tax in the six years. 
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HE total taxes, local, state, and 

Federal, paid by twenty-six pri- 
vate electric utilities of the state, were 
$11,465,000 in 1937. One company 
paid as high as 19.2 per cent of its 
gross revenue in tax. The percentage 
of tax to gross revenue for the larger 
companies ran from 15.3 per cent to 
18.7 per cent. The total state tax of 
$94,643,231, paid by the private elec- 
tric industry of Wisconsin in the 1911- 
1937 period, as shown by the state’s 
tax records, does not include the Fed- 
eral tax ; and of course does not include 
$394,440 paid to experts and examin- 
ers for services in rate hearings. 

The taxes paid by the industry for the 
years 1917 and 1919 are not recorded 
in the books of the state commission. 
This omission is mainly attributed to 
rapid turnover in personnel during the 
war years. Based on the state tax paid 
by the industry in other years of the 
period, the sum of $2,500,000 was in- 
cluded in the total as a fair estimate 
paid for the two missing years. 

The tax imposed on the electric in- 
dustry is of course a part of the cost of 
the business. It is therefore a hidden 
tax on customers, rather than on the 
companies. An increasing portion of 
the customers’ bills is therefore not for 
electric service, but for political serv- 
ice; that is to aid in support of the 
state’s constantly increasing bureaus. 
The records show that the actual cost’ 
of electricity has been continuously 
decreasing year after year. The 
very politicians who were telling the 
people that they were paying exorbitant 
rates for electricity were therefore do- 
ing everything in their power to in- 
crease these rates by piling up the tax 
ostensively against the industry but in 
reality against the ratepayers. 
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THE TAX AND RATE WRINGER 





SS 





Billing for Political Service 


66 AN increasing portion of the customers’ bills is . . . 


not for 


electric service, but for political service; that is to aid in 

support of the state’s constantly increasing bureaus. The records 

show that the actual cost of electricity has been decreasing. The very 

politicians who were telling the people that they were paying ex- 

orbitant rates for electricity were therefore doing everything in 

their power to increase these rates by piling up the tax ostensively 
against the industry.” 





HIS situation could be easily clari- 
fied if utility companies were re- 
quired by law to indicate specifically on 
their bills what part of the bill is for 
electric service and what part for polit- 
ical service; that is, how much of the 
charge is for current and how much 
for tax. This would show how much 
less the bills would be were it not for 
the tax. The followers of public owner- 
ship might not be so anxious for, or in- 
different to, socialists’ experiments, if 
they were conscious of how much they 
were paying through these indirect 
taxes toward their support. The users 
of electricity have the right to demand 
an itemized account of what they are 
paying for. In the absence of that they 
are unaware of how much they are 
paying for political service rather than 
for electric service. 
What this tax bill means to the peo- 
ple is seldom considered, but it is of 


considerable interest. For example, the 
$11,485,000 paid in taxes by twenty- 
six private electric utilities of Wiscon- 
sin in 1937, would pay the average Wis- 
consin annual domestic electric bill of 
$30.50 for 376,557 customers for an 
entire year. It would pay for eleven 
one million dollar county courthouses, 
leaving $465,000 to build a high school. 
At the same rate of taxation it would 
require the tax money of but six and a 
fraction of years to build a one million 
dollar courthouse in each of the 71 
counties in Wisconsin. Wisconsin citi- 
zens as a rule expect private utilities to 
pay a fair tax, but they do not desire 
them to be overtaxed in aid of a polit- 
ical group, whose chief purpose, as laid 
down by its leaders, is to wipe out the 
private electric industry. 


|B sentanes the tremendous drain of 
money by taxation and reduction 
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of rates, twenty-six private electric util- 
ities of the state, responding to a ques- 
tionnaire, reported 11,857 employees 
had received $1,400,000 more in wages 
in 1937 than in 1936, or a total of $21,- 
260,000 in 1937. And in order to keep 
their properties up to the standard to 
adequately meet the demands made on 
them under Wisconsin laws, $17,500,- 
000 will be spent by these companies in 
1938, exceeding by $2,000,000 the 
amount spent in 1937. In the light of 
the facts, as they have been taken from 
the records, how much farther can the 
Wisconsin policy of increasing taxes 
on the one hand, and decreasing rates 
on the other hand, go before the indus- 
try will be in the category of Wiscon- 
sin’s leading railroads which became in- 
solvent under a similar plan of political 
attack. 

Sharp criticism, by the owners of the 
electric industry’s securities, of the 
Wisconsin Public Service Commis- 
sion’s fixed policy of lowering rates in 
the face of increasing tax and other 
higher costs of production, is heard 
constantly. The relationship between 
the commission and the industry is ap- 


parently viewed as destructive by the 
owners of the industry’s securities. 

No attempt is being made by the state 
to assist in solving the industry’s prob- 
lems. Codperation by the state is rather 
with the public ownership promoters. 
Behind these attacks, through rate re- 
ductions and tax increases, is a deter- 
mination seemingly to discourage the 
security owners of the private utility 
companies by constantly reducing their 
return on their investment. As in- 
vestors will not invest without profit, 
the private industry can be ultimately 
destroyed by an unfair rate and tax 
policy. 

To recapitulate: Since 1911 taxes 
have advanced with increasing momen- 
tum while rates have been decreased 
with still greater velocity. The rapid 
rise in taxes and the swift sinking of 
rates are endangering the investments 
of the security owners and the welfare 
of the utilities. If this squeezing of in- 
vestors continues over a protracted 
period, it will land the private utility 
industry of Wisconsin on the rocks. 
There is more than one way to promote 
public ownership. 





For an Independent TVA 


“eT SHOULD be opposed to the TVA being attached to any 
department, I care not what it is. The very theory of the 
TVA Act itself was to make the organization independent of 
any department, independent of any President, independent of 
any political change which might come over the country by 
which we would go from one extreme to another, as the coun- 
try often does; to put the Tennessee Valley Authority as nearly 
as possible upon a business basis, upon a permanent basis, so 
that it would be beyond the power of either party, if it came 
into power at sometime, to overthrow the TVA before it would 
be possible to have a friendly administration in power.” 
—Remarks of U. S. Senator George W. Norris, 
Congressional Record. 
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Prudent Investment 


Can it be used as the future basis of 
public utility rate control? 


By JOHN BAUER 


ceived considerable emphasis 
in recent public discussion of 
a more satisfactory basis of valuation 
for public utility rate control than that 
of “fair value” developed under Su- 
preme Court decisions. It happens to 
be one of those sonorous terms which 
lend themselves to loose use, without 
specific connotation. If it is to be em- 
bodied in the regulatory processes of 
rate making, it should be considered 
from the standpoint of definite mean- 
ing and appropriate application. 
Recent emphasis has been due to 
two principal developments. The first 
was the intervention, in November, 
1937, by the Federal Power Commis- 
sion in the Pacific Gas and Electric 
Case before the Supreme Court, in- 
volving proper determination of fair 
value or rate base. The commission 
urged the Supreme Court to abandon 
its earlier position on fair value, for 
which recognition must be given to re- 
production cost of the properties used 
in public service, and to permit the sub- 


as fy investment” has re- 
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stitution of prudent investment, pri- 
marily on the grounds of definiteness, 
reasonableness, and administrability. 
Second, emphasis has come particu- 
larly from the discussions between 
President Roosevelt and leading public 
utility officials. President Roosevelt 
has been a supporter of prudent invest- 
ment ever since he was governor of 
New York, when he attempted to bring 
about thorough revision of state con- 
trol of utility rates. Several public 
utility leaders have recently expressed 
their willingness to accept prudent in- 
vestment for the purpose of coming to 
better understanding with the national 
administration on_ utility matters. 
Most important was a memorandum 
submitted to the President on Novem- 
ber 30, 1937, by Wendell L. Willkie, 
president of Commonwealth & 
Southern Corporation, agreeing that 
prudent investment might be properly 
accepted as the basis for future utility 
investments, but holding that the fair 
value rule should apply to existing 
properties. 
JUNE 23, 1938 
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M* Willkie’s distinction between 
present and future investment 
is extremely important, if the objec- 
tive is to substitute a definite account- 
ing rate base for the existing legal 
standard of fair value. The substi- 
tution is, I believe, highly desirable for 
the reasons advanced by the Federal 
Power Commission. Under the “fair 
value” rule, new appraisal is practically 
necessary whenever substantial rate re- 
vision is attempted. The appraisal 
process depends primarily upon expert 
opinion and so creates sharp conflict 
between public and private interests, is 
expensive and time-consuming, pro- 
motes litigation, and clogs the adminis- 
tration of rate making. It has been the 
principal cause of frustrating effective 
regulation by state commissions.’ 

If a satisfactory rate base is to be 
established for the future, it must be 
subject to definite and systematic ac- 
counting control. The amount on 
which a return must be allowed should 
be shown by the accounts at any time 
without requiring appraisal of the 
properties. Such a rate base can be 
readily established through appro- 
priate legislation in so far as future 
property installations are concerned. 
The obstacle appears in dealing with 
existing properties. These had been 
acquired under the long-existing “fair 
value” rule ; consequently a retroactive 


1The difficulties of rate regulation under 
the “fair value” rule have been presented in 
Pusiic Utitities Fortnicutiy on different 
occasions by the writer. They were discussed 
comprehensively in the minority report of 
the 1929 New York Legislative Commission 
which was created for the study and revision 
of the state Public Service Commission 
Law. The criteria and standards of a satis- 
factory rate base are presented and discussed 
in Part III of “Public Utility Valuation for 
Purposes of Rate Control,” by Bauer and 
Gold, Macmillan Company, 1934. 
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shift in basis, along with proper fac- 
tuai determination, would be necessary 
before a comprehensive accounting 
rate base can be established. The ques- 
tion is, how can the valuation of exist- 
ing properties be brought under future 
definite accounting control, with fair- 
ness to the companies as well as the 
public, and with minimum departure 
from existing legal standards? 


a” my judgment, the best course 
would be along the line of sug- 
gestion by Mr. Willkie—to make an 
initial appraisal of the existing proper- 
ties under the “fair value’ rule, and 
then take the results upon the property 
accounts in lieu of prudent investment, 
without subsequent reappraisal. 

The existing properties would be 
duly inventoried, and for each class 
would be established (1) the reason- 
able cost new, with proper allowance 
for the reproduction cost factor, and 
(2) the amount of proper deduction 
for depreciation due to all physical and 
functional causes. The balance would 
constitute the present “fair value,” 
would be taken upon the books of the 
company, and would be subject to 
systematic future accounting control, 
without further reappraisal. 

To such initial valuation entered 
into the accounts there would then be 
added the actual and reasonable cost of 
all new property installations. Then 
there would be annual allowances in 
operating expenses for further de- 
veloping depreciation, and _ such 
amounts would in turn be accumulated 
in the depreciation reserve, from which 
would be deducted all property retire- 
ments at their recorded book figures 
(whether entered through initial ap- 
praisal or upon subsequent installa- 
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Application of Prudent Investment Theory 


was applying the prudent investment concept to existing properties 

there would be the twofold danger of accepting too readily exist- 
ing gross book values and of inadequate deduction for depreciation. If 
these factual matters are properly determined, there would be no valid 
public objection to the results for the establishment of a definite account- 
ing rate base... All subsequent new expenditures for property would be 
added to the property accounts, and all further accruing depreciation 
and property retirements would be provided for through regular ac- 

counting technique.” 





tion). The rate base at any time would 
be the total of the property accounts, 
less the depreciation reserve. There 
would thus be a definite accounting rate 
base, under commission supervision, 
with responsibility to include only rea- 
sonable and prudent property expendi- 
tures required for public use. 


7s current discussion of prudent 
investment has particular signifi- 
cance with respect to existing proper- 
ties. Some proponents of a definite 
accounting rate base would apply that 
standard to existing properties as well 
as to future construction. The question, 
therefore, arises whether prudent in- 
vestment or initial appraisal on the fair 
value basis would furnish the more 
satisfactory starting point. 

In my judgment, either basis may be 
reasonably taken, provided that the 
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basic concepts are clear and that there 
is proper determination of the facts. 
With either there should be proper de- 
termination (1) of reasonable cost 
new, and (2) of full deduction for de- 
preciation. The appraisal course, how- 
ever, would involve no immediate de- 
parture for existing legal standards, 
and it would require specific factual 
determination of cost new and depre- 
ciation. Prudent investment would 
raise basic legal questions, and it would 
more readily lead to avoidance of in- 
itial ascertainment of basic facts. 

If prudent investment is taken as 
the starting point, there must be clear 
regard as to concept, and there must be 
factual determination of the basic 
factors. First, inventory of existing 
properties is essential. Second, the 
actual and reasonable original installa- 
tion cost of the different units would 
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have to be determined. Third, the ex- 
tent of depreciation would have to be 
ascertained, including functional as 
well as physical. Then the prudent in- 
vestment taken as the starting point for 
existing properties would be the rea- 
sonable original cost new, less deprecia- 
tion. 

The difference between the two 
methods would appear in the cost new 
figures. In the appraisal, cost new 
would make due provision for repro- 
duction cost at the time, while under 
prudent investment it would be the 
actual and reasonable original expendi- 
ture for installation of existing proper- 
ties. How these relative amounts would 
differ is conjectural, but probably no 
great difference would be found, and 
either might be satisfactorily accepted 
for the purpose of establishing future 
definiteness and avoiding subsequent 
conflict of interest regarding rate base. 
But in either case, cost new would be 
subject to deduction for depreciation, 
involving the same factors and the 
same percentages. The percentage de- 
duction would reflect the expired use- 
fulness of existing properties com- 
pared with new units which embody 
the technological advances and effi- 
ciencies of available new units to per- 
form the functions of the old. 


ee investment, meaning actual 
and reasonable original cost less de- 
preciation, could be readily taken for 
the establishment of an accounting rate 
base with respect to existing properties. 

In the common references to pru- 
dent investment, however, there is 
danger that the idea is not specifically 
understood as here presented. There 
are at least three other concepts which 
have more or less currency. First, 
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actual and reasonable original cost, 
sometimes referred to as_ historical 
cost, without deduction for deprecia- 
tion. Second, such actual and reason- 
able original cost, less existing de- 
preciation reserve. Third, the amount 
of money put into the existing proper- 
ties through past issuance of securities. 

None of these concepts, I believe, 
could be reasonably applied to existing 
properties for establishment of a future 
definite rate base. The first has the 
objection from the public standpoint 
that it would be a gross figure, without 
deduction for depreciation. Though 
the historical cost as established may 
have been reasonable, the present prop- 
erties have reached various stages of 
age, and consequently have incurred 
depreciation. This should be deter- 
mined and deducted if the public is not 
to support obsolete and useless proper- 
ties, even if the original expenditures 
were prudent. The second concept, 
actual and reasonable original cost less 
present depreciation reserve, has 
largely the same objection ; most utility 
companies have provided almost negli- 
gible depreciation reserves against large 
or substantial existing depreciation, 
especially obsolescence. The third, 
actual money invested in existing prop- 
erties through the issuance of securi- 
ties, has partly the same objection in 
that proper depreciation deduction 
would not be provided, but it excludes 
properties which were paid for out of 
past earnings or surplus and which 
under present law belong to the com- 
panies; to ignore such investments 
would be a sharp departure from estab- 
lished legal standards. 


a investment with respect to 
existing properties should thus 
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mean the actual and reasonable original 
cost less depreciation due to all causes, 
and the proper amounts should be 
factually determined. 

If there had been proper plant ac- 
counting throughout in the past, and if 
there had been adequate provisions for 
depreciation and accrual of deprecia- 
tion reserve, the prudent investment 
would be definitely shown by the ac- 
counts. Unfortunately, however, there 
has not been such reliable past account- 
ing as may be commonly assumed. 
Existing gross book values commonly 
exceed greatly the reasonable actual 
original cost. The excess may be due to 
profligate expenditures, to excessive 
overheads, to construction profits taken 
by holding company affiliates, to write- 
ups brought about through holding 
company developments, or to failure to 
write off properties when they became 
useless for public service. In every in- 
stance critical and detailed analysis of 
existing gross book values would be 
necessary so as to eliminate all capital 
charges in excess of reasonable original 
cost. Such factual determination may 
be as difficult and expensive as a 
present-day appraisal on the basis of 
fair value. 

Likewise, with respect to the de- 
preciation deduction, the existing ac- 
counts would be of little use. Not- 
withstanding formal accounting pro- 
visions, relatively few companies have 
made adequate depreciation provisions 
in the past. By such failure they have 
shown greater earnings and have been 
able to pay greater returns to stock- 
holders. This neglect, which has gone 
to the benefit of stockholders, should 
not stand in the way of reasonable de- 
termination on behalf of the public for 
establishment of a future rate base. 
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In applying the prudent investment 
concept to existing properties there 
would be the twofold danger of accept- 
ing too readily existing gross book 
values and of inadequate deduction for 
depreciation. If these factual matters 
are properly determined, there would 
be no valid public objection to the re- 
sults for the establishment of a definite 
accounting rate base. For each com- 
pany the net amount thus found would 
be the starting point of future account- 
ing control. All subsequent new ex- 
penditures for property would be added 
to the property accounts, and all further 
accruing depreciation and property re- 
tirements would be provided for 


through regular accounting technique. 
To determine the rate base at any time 
would be a simple accounting matter— 
the sum of the property accounts, less 
depreciation reserve. Rate procedure 
would be enormously simplified and 
could be effectively administered. 


HERE would be, however, the need 

of continuous administration so as 
to safeguard the rate base against ex- 
cessive capital charges. 

What is finally essential is clear 
realization that the establishment of a 
definite accounting rate base requires 
fundamental revision of law. This ap- 
plies not only to existing properties, 
but to future investments. The acid 
test lies in the standards and machinery 
of administration, which must be con- 
cerned continuously with the purposes 
of protecting and promoting the public 
interest as well as in safeguarding pri- 
vate rights. These purposes cannot be 
realized by mere generalizations ; they 
require fundamental reconstitution of 
the law upon which public utility regu- 
lation is based. 
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Wire and Wireless 
Communication 


ITH the passing into history of 

the 75th Congress, Chairman Mc- 
Ninch will know whether he is a New 
Deal hero or not. He was cast in the 
role of Horatius-at-the-bridge, but elev- 
enth hour developments in Congress, as 
these lines are written, may make him 
feel something like Casey-at-the-bat. 
This would be true if the House should 
adopt the resolution to investigate radio 
broadcasting and its regulation, favor- 
ably reported on June 10th by the House 
Rules Committee. 

In his own way, Chairman McNinch’s 
blockade against any congressional in- 
vestigation of the FCC equalled the 
prodigious efforts of the legendary 
Horatius. Indeed, Chairman McNinch 
had to defend the FCC from attack from 
within as well as without. Shortly after 
he was drafted from the FPC by Presi- 
dent Roosevelt to put down the rebellion 
within the FCC membership and clean 
up things generally in that agency, he 
was confronted with a ticklish proposi- 
tion laid before the full seven-man board 
by Commissioner Payne. 

This, in short, was a resolution “wel- 
coming” an investigation of the FCC by 
either or both branches of Congress. It 
was proposed in repsonse to sharp criti- 
cism of the FCC in Congress. 

Chairman McNinch, it will be remem- 
bered, was still a newcomer at the FCC; 
yet he knew that the administration had 
much prestige at stake if Congress 
should vote to investigate one of its own 
agencies. And if the FCC sent up a 
virtual invitation, it couldn’t be ignored. 

In the face of a badly torn member- 
ship, Chairman McNinch went to work 
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on the Payne resolution. His chief argu- 
ment was to the effect that the FCC mem- 
bers should not put themselves in the 
position of telling Congress what to do. 
(This was the same Mr. McNinch who, 
as chairman of the FPC, had never been 
notably reticent in advising Congress 
what to do on matters of power policy.) 
Furthermore, he argued, he had just 
started on the clean-up job he was sent 
over by the White House to accomplish. 
He should be given some time to see 
what he could do in the way of straight- 
ening up the house from the inside before 
inviting a congressional inspection. This 
request was, after all, reasonable enough. 
The majority of the board thought so 
anyway, and the Payne resolution was 
defeated 5 to 2. 

Chairman McNinch used the same 
argument with telling effect against con- 
tinuous efforts of FCC critics in Con- 
gress to put over one or another of the 
numerous resolutions to investigate the 
FCC. The board should be given an 
opportunity to clean up its own affairs. 
That was his plea and he stuck to it. 


PB ree the closing days of Congress, 
the FCC critics opened a concerted 
drive that resembled the Etruscan assault 
on the old Roman bridge. The radio 
broadcasting industry was the ostensible 
target of the congressional attack, but 
the FCC would surely face an investi- 


thetic committee if 


gation by no sym 
resolutions were 


any of the pro 
adopted. 

In the House, Chairman O’Connor of 
the powerful Rules Committee and a 
determined band led by Representatives 
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McFarlane of Texas and Connery of 
Massachusetts, both Democrats, were 
crowding the commission until it seemed 
that a favorable vote on an investigation 
was inevitable. In the Senate, a reso- 
lution by Senator White (Republican) 
of Maine had been approved by two com- 
mittees and was actually awaiting action 
on the calendar as the session neared its 
finish. 

But the indefatigable Chairman Mc- 
Ninch opposed the drive in both houses. 
The finish will be close, with most of the 
real battle going on behind the scenes; 
but even if the friends of the FCC are 
successful in holding off the inquiry, it 
will be only because of congressional im- 
patience to adjourn. The cause of Mr. 
McNinch would be saved by the gong, 
as it were. 

In that case, most of the probe reso- 
lutions would be reintroduced at the 
next session of the Congress (assuming 
that no special session is called before 
then). From the present outlook, it is 
difficult to see how the investigation can 
be further stalled. But by that time 
maybe the FCC will be in a better condi- 
tion to receive company, so to speak. In 
any event, Chairman McNinch has 
worked faithfully on the important 
mission upon which he was sent to the 
FCC, and it will be so recorded on the 
credit side of the New Deal ledger. 


OME idea of the pressure brought to 
bear during the closing days of Con- 
gress for a probe of the FCC via a radio 
investigation can be obtained from the 
following passages from the testimony of 
Commissioner Payne, who appeared be- 
fore the House Rules Committee on June 
2nd. Commissioner Payne’s testimony 
followed that of Chairman McNinch, 
who told Congress that since the FCC is 
already engaged in a radio broadcasting 
investigation of its own, Congress should 
await the results before launching a new 
inquiry. 

Commissioner Payne thought other- 
wise and gave as the principal reason the 
alleged insolence of the radio lobby. 
This lobby is so persistent, Payne said, 
that he couldn’t step outside of his “office 
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door without stepping on two or three of 
them.” The lobby’s lawyers, he declared, 
are so “arrogant that they now have the 
habit of commanding and demanding be- 
fore the commission instead of making 
requests.” 

“Do you mean to charge that members 
of the commission are yielding too 
greatly to their influence ?” asked Repre- 
sentative Cox (D.) of Georgia. 

“I believe some members are yieldin 
too greatly to the influence of this lobby,” 
Payne replied. 

“Who are the members of the com- 
mission you accuse?” Cox asked. 

“Do you insist that I name them now ?” 

“Yes.” 

“Does the committee believe that this 
is the proper place?” Payne asked. 

Chairman O’Conner, joined by several 
other members, interposed to suggest 
that “this isn’t a trial” and finally it was 
agreed to call Payne the following week 
in secret session to supply names and to 
give his charges in greater detail. 

Cox asked Payne if he meant the lobby 
was “actually trying to corrupt members 
of the commission.” 

“Well, of course, I can only speak for 
myself,” Payne answered. 

“Did they try to corrupt you ?” 

“Well, I don’t know whether it was 
corruption or great friendliness, but on 
several occasions they took me up on the 
mountain to show me great possibilities,” 
the commissioner replied. 

“Do you mean to say they have tried 
to corrupt members of Congress?” Cox 
asked. 

“Well, a member of Congress told me 
on a train from New York that he had 
been telephoned by a broadcasting official 
and told that if he didn’t vote against a 
certain bill he would not get any more 
time on the radio.” 

“Who was that member?” Payne was 
asked. 

He again declared that the committee 
was not the proper place to “name 
names.” 

* * * & 
UBLIC utility companies were, on the 
whole, much less concerned with the 
recent wage-hour discussion in Congress 
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than other industries. Utility employees 
have, on the average, so much better hour 
and wage conditions than nonutility 
workers that such a law would not affect 
their industries directly. They can be, of 
course (and doubtless will be), adverse- 
ly affected by any increase in the cost of 
materials or decline in general business 
activity resulting from any wage-hour 
legislation. 

There is one branch of the utility 
family, however, which is not so fortu- 
nate with respect to its pay roll record. 
That branch includes the small telephone 
companies operating in rural or semi- 
rural territory. All of these are inde- 
pendents. According to the United 
States Census telephone report of 1932, 
there were over 6,000 of these small tele- 
phone companies operating with a gross 
revenue of less than $10,000 a year. 

By simply multiplying an eventual 
statutory 40-cent minimum by the num- 
ber of weekly hours necessary to pay for 
merely single operator service twenty- 
four hours a day, the yearly pay roll for 
operators alone would exceed $3,500 a 
year. This, before other items such as 


equipment, maintenance, taxes, and other 


wages are considered. It is obvious, 
therefore, that a wage-hour minimum, if 
strictly enforced against telephone com- 
panies taking in gross receipts of less 
than $10,000 a year, would simply put 
these utilities out of business. 

Main hope of these small companies is 
that they will be held not to be subject to 
any Federal law on the matter. 

But it is important in this respect to 
remember that the same utility business 
which is clearly not subject to Federal 
regulation for purposes of utility rates, 
service, etc., may, nevertheless, be held 
subject to Federal regulation for pur- 
poses of labor relations. 

Such, at least, was the experience of 
the Consolidated Edison Company, an 
electric utility which confines its physical 
operations entirely within New York 
state. The NLRB held just the same 
that the Consolidated Edison vitally 
“affects” interstate commerce and is 
therefore subject to the Wagner Act. 
(Appeal pending on the Supreme Court 
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docket for next fall term.) Obviously, 
the Consolidated Edison system would 
not be subject to the FPC for regulation 
under the Federal Power Act. 

Maybe the Federal administration 
would not make such a far-stretching 
decision in the case of the little telephone 
companies whose operations are usually 
confined to small villages and hamlets, 
But even if the Federal government 
should pass up the small phone concerns, 
there is an excellent chance that state 
legislatures will soon be passing similar 
wage-hour laws to put local intrastate 
commerce under restriction similar to any 
Federal regulation of wages and hours 
in interstate commerce. 


nN for the utility industries in general, 
the Bureau of Labor Statistics re- 
ported the wage-hour averages of their 
employees as of December, 1936, as fol- 
lows: Electric light and power and 
manufactured gas workers averaged 
$32.45 a week, 80.2 cents an hour, and 
40.7 hours a week; telephone and tele- 
graph workers averaged $29.86 a week, 
80.4 cents an hour, 38.6 hours a week. 
The misleading effect of these figures 
is that they are general averages and not 
average minimums. In other words, 
executives’ salaries and skilled workers’ 
wages pull up the average to a con- 
siderably higher level than the lowest 
grade. Just the same, these figures would 
indicate that the electric, gas, Bell tele- 
phone system, and the larger independ- 
ents will have little difficulty making 
their pay rolls meet Federal standards. 
It is the tiny country telephone ex- 
change which will have the hard sled- 
ding if any such law is strictly applied. 
To suggest increased rates to take care of 
the. difference in wages is out of the 
question. Rural telephone patronage was 
hardest hit by the last depression and 
came back very slowly during the short- 
lived New Deal recovery period. This, 
notwithstanding the rapid comeback and 
continued increase in patronage shown 
in the records of the Bell system and the 
larger independents. Any substantial in- 
crease in their rates would be followed 
by wholesale desertion of patronage. 
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Financial News 


and 
Comment 


By OWEN ELY 


Codperation under the Holding 
Company Act 


N the past few weeks further light on 

the attitude of the SEC toward the 
application of the so-called “death sen- 
tence” (§11 of the Public Utility Hold- 
ing Company Act of 1935) has appeared. 
Chairman Douglas published an arti- 
cle in The Annalist of June 3rd, and 
Jerome N. Frank made an address on 
the general question of holding company 
finance. A committee of five utility ex- 
ecutives (representing 14 major sys- 
tems), headed by President Fogarty of 
the North American Company, ex- 
changed views with the SEC in a 2-hour 
session, about the only apparent tangi- 
ble result being the suggestion that a 
larger consulting group be formed. 

The committee stressed its belief in 
the “principle of diversity” but indicated, 
according to a statement issued by the 
SEC, its belief that “some constructive 
progress could be made under the stat- 
ute.” No date was set for a later meeting 
although it is expected that one will be 
held shortly. The SEC suggested the ad- 
visability of formulating the representa- 
tive opinion of the industry on such addi- 
tional subjects (other than physical and 
geographical integration) as corporate 
simplification, purchase and sale of 
properties, financing, accounting, etc. 

Mr. Douglas’ article in The Annalist 
was in somewhat more critical vein than 
the briefer article which appeared in the 
Electrical W orld, and pointed the way to 
more definite and immediate objectives. 
His major point was the need 

_+ +. to unfreeze, by means of recapitaliza- 

tion, the capital structures of many units of 

this vast industry, substantially a half of 
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which, measured by assets, is now bogged 
down in a morass of accumulated unpaid 
dividends amounting to some $432,000, 
on about a billion and three-quarters par 
value of preferred stock. Substantially 46 
per cent of the $3,860,000,000 of the pre- 
ferred stocks of registered holding com- 
panies and their subsidiaries outstanding in 
the hands of the public are in arrears. 

The correction of this situation will serve 
the threefold purpose of re the way 
for resumption of dividends, of facilitating 
new financing for construction, and of cre- 
ating sound financial structures on which to 
build for the future. 

The implications of these figures must be 
faced. They do not appear to have been 
faced even by the industry. In effect, they 
virtually forbid equity financing to about 
half the industry, since, plainly enough, in- 
vestors will not invest without hope of re- 
turn. They preclude the use of earnings for 
dividend payments, since, often, companies: 
which cannot finance must keep earnings for 
corporate purposes. In addition, many of 
the companies which have any accumulated 
and unpaid dividends on their preferred 
stock cannot legally pay dividends .. . 

Sound recapitalization programs mean 
that the flow of earnings from the utility 
industry to investors will be resumed. We 
all know that the utility industry is an earn- 
ing industry, as strong or stronger than any 
in the nation, not in the least decadent. It is 
a thriving industry, and still young .. . 

Here are the detailed figures: On January 
1, 1938, out of 158 holding companies hav- 
ing outstanding preferred stocks with a par 
or liquidating value of $2,413,255,930, there 
were 48 companies with outstanding pre- 
ferred stocks of $1,330,616,237 which were 
in arrears as to dividends to the extent of 
$336,657,749. 

The arrearages represent an average ac- 
cumulation of 25.3 per cent of the par or 
liquidating value of the stocks, or more than 
four years’ dividends. It will also be noted 
that more than half of the par value of the 
outstanding preferred stocks of these hold- 
ing companies have accumulated arrearages. 

Turning now to the operating subsidiaries 
of registered holding companies, there were 
224 companies with preferred stocks in the 
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nands of the public amounting to $1,447,- 
460,196 value. Of these, 70 companies, 
having $42,976,005 par value of preferred 
stock, were in arrears to the extent of $95,- 
745,276. Thus over 30 per cent of the par 
value of the subsidiaries’ preferred stocks 
held by the public are in arrears. The 
amount of arrears averages 21.61 per cent 
or over three years’ dividends . . . 

We are reliably informed that with a re- 
vival of business the operating companies 
should resume their construction programs 
on a basis approximating the 1923-1930 
level of $700,000,000 to $800,000,000 an- 
nually. While a substantial amount of the 
funds would come from current earnings, 
including accruals to depreciation and re- 
tirement reserves, it is probable that new 
financing would be required to the extent of 
$350,000,000 to $450,000,000 annually. Yet 
without recapitalization, many companies 
would be unable to sell such additional com- 
mon stocks as would be necessary to insure 
a proper proportion of equity money in new 
construction pro jae 

On the basis of the standards set by the 
act, the commission is ready to codperate 
in the formulation of sound recapitaliza- 
tion plans. Our policy in this, as in all mat- 
ters under the act, is to place our staff at 
the industry’s disposal with a view to dis- 
cussing their problems informally. 


By MISSIONER Jerome N. Frank’s 
remarks before the University of 
Buffalo Law School alumni contained 
the following interesting reference to 
dividend payments : 

Sometimes we shall be obliged to refuse 
approval of the continued payment of divi- 
dends because there are no earnings justify- 
ing their payment; and in such instances we 
shall be obliged to reveal unsavory cor- 
porate histories and disclose that, in a prior 
period, dividends were illegally paid. 

Since it would seem difficult to name 
many important utilities which are now 
paying dividends in excess of current 
earnings, Mr. Frank may have had refer- 
ence to the question of corporate surplus, 
as in the recent SEC Columbia Gas deci- 
sion. 

Commisioners Douglas and Frank are 
doing the utility industry a service in em- 
phasizing the need for expediting reor- 
ganization plans for many holding com- 
panies. However, it might be of interest 
to call attention to the following facts 
which might offset somewhat the rather 
distressful picture painted by the SEC 
chairman : 
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(1) According to a historical study 
prepared by Dean Madden and Profes- 
sor Dorau of New York University, cov- 
ering the approximate period 1929 to 
date, following is the default record for 
various types of securities: 

Beisctvte OOEPROIT oo. cise occ e cc cece ses 1.6% 

Manufactured gas operating ......... 2.4% 

Municipal bonds (in default) ....5 to 10% 

Foreign bonds (in default) 38.5% 

Railroads 

Tractions 

Real estate (in default) 


President Thomas N. McCarter of the 
Public Service Corporation of New 
Jersey recently called attention to the 
fact that 

less than one per cent of the senior se- 
curities of the operating companies have 
been in default during the depression; less 
than 10 per cent of the preferred stocks 
were at any time in arrears on dividends. 

Even at the lowest point of the depression, 

the interest charges on the bonds of the 

operating electric companies have been 
earned twice over. 


(2) In the brief time since Mr. Doug- 
las’ figures appeared it has been impos- 
sible for the writer to make any careful 
statistical study of dividend arrears, but 
the following figures, based on Standard 
Statistics records, indicate some of the 
leading holding companies and their ap- 
proximate arrears, in round numbers: 

Cities Service Company 

Electric Power & Light 

Standard Gas & Electric 

American Power & Light 

United Light & Power 

United Gas Corporation 

American Superpower 

Utilities Power & Light 7,000,000 

International Hydro-Electric .. 2,000,000 


$171,000,000 


In commenting on the list, it may be 
pointed out that Cities Service is more of 
an oil than a utility company (Cities 
Service Power & Light a has ar- 
rears of only about $10,000,000) ; that 
Standard Gas is expected shortly to 
emerge from receivership ; that Utilities 
Power & Light is in receivership despite 
possession of a large amount of cash; 
and that American Superpower is pri- 
marily an investment company, W 
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obviously this compilation does not agree 
with the 48-company list mentioned by 
Mr. Douglas, the companies listed as 
above, if included, would account for 
over one-half of his holding company 
arrears total. To the extent this differ- 
ence is accounted for by inclusion of sub- 
holding companies, in the writer’s opinion 
there would seem to some extent to be 
statistical duplication, since clearing of 
these companies’ arrears should in turn 
help clear the arrears for the top holding 
companies (since the latter own many 
preferred shares of the subholding and 
operating companies). 

(3) Of the comprehensive arrears 
figure first mentioned by Mr. Douglas, 
$432,000,000, some $96,000,000 repre- 
sents the arrears of operating companies. 
Much of this arrearage was undoubt- 
edly due to depression conditions, and 
the total amounts to less than one per 
cent of the aggregate assets of the utility 
industry, generally figured at between 
$10,000,000,000 and $15,000,000,000. 
Moreover, if these arrears were paid up, 
the holding companies could pay off a 
substantial amount against their own 
total. Because of the duplicate capitaliza- 
tion, it would seem statistically unfair to 
add (instead of deducting) the operating 
companies’ figure. 

(4) It should also be emphasized that 
the fact that the holding companies here 
listed have back dividends does not nec- 
essarily mean they are overcapitalized 
under normal business conditions. With 
the exception of Utilities Power & Light 
and American Superpower, all the com- 
panies earned the current dividend re- 
quirements on their first preferred 
stocks in the year 1937 (Standard Gas 
failed to cover its second preferred divi- 
dends). American Superpower—an in- 
vestment company rather than a holding 
company — earned about five-sixths of 
its first preferred dividend. Of the 
whole list, only Utilities Power & Light 
would seem heavily overcapitalized on 
the basis of recent earning power; but 
this company sold its valuable British 
properties and has large cash to scale 
down its capitalization. 

($5) Mr. Douglas’ article seems to im- 
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ply, perhaps unintentionally, that the 
utilities are at fault in not having ad- 
justed their dividend arrears, accumu- 
lated in part during the former depres- 
sion. It is, however, perfectly clear why 
the utilities have not followed the same 
course as did the large steel companies, 
for example. The utility holding com- 
panies have been in somewhat the same 
class as the railroads — they have been 
in the hands of Federal authorities, in- 
cluding the courts. No rail reorganiza- 
tions of consequence have been effected 
in recent years—and no adjustments of 
preferred dividend arrears have been 
worked out because the courts and the 
Interstate Commerce Commission have 
failed to expedite reorganizations and 
grant desired rate increases. The utili- 
ties have been handicapped similarly al- 
though to less degree, first by the ex- 
tremely low level of security prices dur- 
ing 1932-5 resulting from the agitation 
over holding companies and since that 
date by the question of constitutionality 
of the Holding Company Act. 

Taking all these factors into account, 
the holding company picture is perhaps 
not quite so black as Mr. Douglas’ arti- 
cle would indicate. Nevertheless, it is 
plainly the duty of the utility industry to 
codperate with the SEC in the formula- 
tion of plans for the disposal of dividend 
arrears; and this should be done as 
quickly as possible in order, as Mr. 
Douglas suggests, to clear the way for 
the needed expansion program, which 
would be an important contributing fac- 
tor to general business recovery. 


* 


Status of Electric Bond and 
Share under Section 11 


Bt Os HE future position of Electric Bond 
and Share Company under the 
Utility Holding Company Act is diff- 
cult to appraise. The company could, of 
course, become an investment company, 
no longer subject to the act, by reducing 
its holdings of domestic utility company 
stocks to less than 10 per cent each, 
which would probably involve sale of 
roughly a third or a quarter of its assets. 
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It is also possible that some method 
might be devised for exchanging part of 
its present holdings of voting stocks for 
nonvoting securities. A third method 
might be to exchange some of its blocks 
of securities for those held by investment 
companies such as United Corporation 
or American Superpower, for the mu- 
tual purpose of diversifying investment 
portfolios and keeping below the 10 per 
cent level (for any one holding). Such 
exchanges might perhaps be worked out 
on the basis of average market quota- 
tions, over a given period of time in the 
past, for the respective securities. 

As of December 31, 1937, Electric 
Bond owned the following percentages 
of the outstanding common stocks of do- 
mestic holding companies (in addition 
to its holdings of their senior securi- 
ties) : 


American Gas & Electric Co. ..... 18.89% 
American Power & Light Co. ....31.10% 
Electric Power & Light Corp. ....57.76% 
National Power & Light Co. ...... 46.56% 
United Gas Corporation 9.63%* 


*Voting control owned by Electric Power 
& Light Corp. 


Electric Bond and Share has no 


Notes Receivable: 


funded debt, but there are outstanding 
1,155,655 shares $6 preferred stock, 
300,000 $5 preferred, and 5,267,147 
shares of common. Both preferred is- 
sues are redeemable at $110 with the 
consent of a majority of outstanding 
common stock. (In dissolution, how- 
ever, the preferred would be entitled to 
$100.) The $6 preferred is currently 
around $50 a share, and the $5, about 
$46. If both stocks could be retired by 
purchase in the open market at about 
$50 a share, the cost would be approxi- 
mately $73,000,000 ; if retired at the call 
price, approximately $160,000,000. Such 
retirement would seem to be essential be- 
fore the company could make any whole- 
sale distribution of assets to common 
stockholders; although it might prove 
legally permissible to distribute a part of 
the assets to common stockholders pro- 
vided this did not jeopardize the earn- 
ings and principal assets back of the 
preferred. 

In respect to earnings, Standard Sta- 
tistics has drawn the following conclu- 
sions : 

During the last nine months of 1938 

Ebasco will supply domestic services at cost. 


As foreign business will continue on a prof- 
itable basis, however, about one-third of 


e 


Est. Liquidat- 


Approx. 
ing Value 


Book Value 


American & Foreign Power Co., Inc. ............ 


United Gas Corporation 
Bonds: 


North Texas Utilities Co. .......... 
Texas Power & Light Co. ............ 


Miscellaneous 


United Gas Public Service Co. ..... 
Eo a eee eee 
Stocks, Option Warrants, etc. .........-. 


Net Working Capital (largely cash) 


a. Approximate estimate based on market value of American & Foreign Power debenture 
5s of 2030. The debt to Electric Bond is largely subordinate to the $50,000,000 debentures 


and $22,800,000 bank loans. 


b. Estimated on the approximate basis of 75 per cent. United Gas has no bonds outstand- 
ing. The $7 preferred is around 86, having accumulations amounting to about $25 a 


share. 
c. Based on market value March 3lst. 
d. No data available; arbitrary estimate. 


e. Market value March 31st was $71,130,900, since which date there has been some net ad- 
vance in utility stock prices. The value December 31, 1937, was $109,693,700. 
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Preferred Stocks retired at $50 
Preferred Stocks retired at $100 
Preferred Stocks retired at $110 


earnings will be retained. Giving effect to 
the new arrangement, earnings of Electric 
Bond and Share should continue in excess 
of preferred dividend requirements. The 
chief threat is that the common dividend 
on National Power & Light will be cut, but 
even this narrowly covered dividend seems 
safe for 1938. Acceptance of the loss of 
servicing profits without litigation suggests 
that the company will peacefully permit 
SEC regulation, but a drastic order under 
§11 might provoke a court battle. 


tT is difficult to make any exact esti- 

mate of current liquidating value of 
Electric Bond and Share securities be- 
cause some of the important holdings 
have no quoted market. The list of in- 
vestments is summarized in millions as 
shown in the table on the preceding page 
taken from the balance sheet for March 
31, 1938, based on very approximate 
estimates of possible liquidating values 
as indicated in the footnotes. 

Based on this estimate of liquidating 
value at $173,000,000 (about $120 a 
share of preferred stock) and assuming 
various bases for retiring the preferred 
stocks, the balance available for common 
stock might be as shown in the tabulation 
above. 

If the above figures are not too wide 
of the mark, the company would not 
seem to face insuperable difficulties in 
conforming to the “death sentence,” pro- 
vided surplus security holdings could be 
disposed of in orderly fashion. 


* 
New Financing 
HE San Antonio Public Service of- 
fering—$16,500,000 first 4s due 
1963 at 99 and $2,500,000 serial 4s due 
1939-48 at 1014-96 was well received 
on May 26th as the first of a new series 
of utility offerings. The $33,000,000 
Commonwealth Edison first 34s of 1968, 
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Est. Amt. 

per Share 

Common 
19 


Est. Balance 
for Common 
(millions) 

100 


Amt. Req. to 
Retire Pfd. 
(millions) 

73 


27 5 
13 2 


offered June Ist, also proved a big suc- 
cess, the books being quickly closed and 
the bonds going to a premium. Other 
issues scheduled for June offering are 
the following: $30,000,000 Mountain 
States Telephone & Telegraph debenture 
34s due 1968 ; $25,000,000 Southwestern 
Bell Telephone first refunding bonds; 
and $40,000,000 Commonwealth Edison 
convertible debenture 34s (being of- 
fered first to stockholders at 100). 
Eighteen million dollars Consolidated 
Gas of Baltimore refunding 3}s due 
1968 have been sold to six insurance 
companies. 

Rochester Gas & Electric Corporation 
registered $2,522,000 general mortgage 
bonds due 1967 with the SEC on May 
27th. Middle States Telephone Com- 
pany of Illinois has been authorized by 
the Illinois Commerce Commission to is- 
sue $950,000 first 44s for refunding 
purposes. 

Yonkers Electric Light & Power 
Company and its parent company, Con- 
solidated Edison, have applied to the 
public service commission for authority 
to issue $9,515,000 debenture 34s due 
1948, to be guaranteed principal and in- 
terest by Edison. 

The Commonwealth Edison financing 
was underwritten by a syndicate com- 
posed of seventy-seven bankers headed 
by Halsey Stuart & Company, Inc. 
Large syndicates seem to be the new 
style, as even the San Antonio issue in- 
cluded 13 names. 

The Southwestern Bell Telephone’s 
financing is similar to that of New York 
Telephone last year, when the latter 
company retired $25,000,000 preferred 
stock. Southwestern Bell will redeem 
$21,785,000 7 per cent preferred stock 
at 115 for an estimated annual saving of 
possibly $800,000. 
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What Others Think 


Highlights of the TVA 
Investigation 


COLLECTION of excerpts from the 
testimony and statements of the 
witnesses who appeared before the recent 
session of the Special Joint Committee 


of the 75th Congress to investigate cer- 
tain charges of irregularities and im- 
proper administration within the Ten- 
nessee Valley Authority. 


Testimony of Former Chairman Arthur E. Morgan 


(On May 25th, Dr. Morgan testified 
before the committee for five hours in 
support of his charges against the present 
directors of the TVA and in denial of 
their countercharges of sabotage against 
him. Dr. Morgan made six specific 
charges: 

1. Inaccurate and misrepresentative 
reports to the President, the Congress, 
and the public. 

2. Mismanagement of the power pro- 
gram. 

3. Lack of candor in statements to the 
Congress and the public concerning the 
power program. 

4. Improper and misleading account- 
ing, reporting, and publicity in reference 
to the “yardstick.” 

5. Collusion, conspiracy, and misman- 
agement in administration. 

6. Subservience to political and other 
special interests. 

Here follow selected passages from 
Dr. Morgan’s testimony classified ac- 
cording to the subject matter:) 


ALLOCATION OF COST OF TVA DAMS 


Orc its organization in June, 1933, the 
board of directors of the TVA has been 
under obligation to make an allocation of the 
cost of Wilson dam and power plant between 
flood control, navigation, fertilizer, national 
defense, and power. On August 22, 1933, Mr. 
Lilienthal presented to the TVA board a reso- 
lution which states : 


The board of directors directs and 
authorizes the director initially responsible 
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for the power program [Mr. Lilienthal], ... 

to proceed to prepare a report as to the 

present value of Dam No. 2 [Wilson dam], 

and the steam plants at Nitrate Plant No. 1, 

and Nitrate Plant No. 2, and an allocation 

thereof between flood control, navigation, 
fertilizer, national defense, and development 
of power, as required by $14 [of the TVA 

Act]. 

At his request that resolution was adopted, 
and never has been rescinded. Because that 
allocation had been postponed, when Congress 
amended the TVA Act in 1935 it included in 
the amendments a specific requirement that 
the allocation be made not later than the end 
of 1936. It has not yet been made. 

In 1936, as the end of the period approached 
which was set by law for making this alloca- 
tion, a committee of engineers of the TVA 
prepared a statement of a principle and 
method of allocation of costs of public im- 
provements, and which in my opinion is funda- 
mentally sound and just. When the time set 
by law for the allocation was about to expire, 
with no allocation program presented by Mr. 
Lilienthal, I presented this allocation method 
to the board, and asked for its approval. That 
approval was refused by the TVA board. ... 
Prior to the next Appropriations Committee 
hearing, in December, 1937, the majority of 
the TVA board took action to the effect that 
at such a hearing a director should disclose 
only the majority opinion of the board, and 
should not disclose his own opinion where that 
differed from the majority. At the time this 
board action was taken I was explicitly 
reprimanded for having expressed to the 
Appropriations Committee of the year before 
my personal opinion and that of a comraittee 
of TVA engineers, as to what would consti- 
tute a sound method of allocation of costs. 


ye the first of January, 1937, Mr. Lilien- 
thal presented to the TVA board a letter 
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addressed to the President and to Congress 
stating that more time would be necessary for 
preparing a statement of allocation. In my 
opinion no such extension was necessary, but 
I did not object to the letter or vote against it, 
because I have at all times endeavored to 
avoid obstructive methods. 

Thus, the problem of allocation of cost of 
TVA dams and reservoirs among the various 
uses has been a point of disagreement within 
the TVA board. I have favored the division 
of cost substantially in proportion to the value 
for each of those purposes. A statement of my 
proposed method of allocation is given on 
page 366 of the House Appropriations Com- 
mittee Hearings, Second Deficiency Appro- 
priation Bill for 1937. 

Mr. Lilienthal has favored treating power 
as a by-product, charging against power only 
the actual cost of the power houses and power 
facilities, and with no part of the cost of the 
dam or reservoir. I hold that this would be a 
subterfuge. While constitutionally electric 
power is subordinate to navigation, in practical 
importance and interest with many of those 
who promoted the TVA Act it has been 
dominant, and was one of the principal reasons 
for establishing the Authority. But for the 
power issue, the TVA dams never would have 
been built. To deny that is sheer hypocrisy, 
and to treat power according to Mr. Lilien- 
thal’s by-product theory is a subterfuge. .. . 

The clear case is that Mr. Lilienthal en- 
deavored to commit the Authority to the by- 
product theory of cost allocation, which never 
had been approved by the board, and which he 
knew was a highly controversial subject. (Sub- 
committee on Deficiency Appropriation Hear- 
ings, House Appropriations Committee, 1936, 
Part I, pages 277-280.) In giving that testi- 
mony to the committee he did not explain that 
it represented only his personal opinion. In 
his testimony there is no indication that he 
was not discussing the official opinion of the 
board. With that statement in the official 
records of the Appropriations Committee’s 
hearings for the year 1936, if I had not ex- 
pressed my own views on allocation at the 
hearing the year following, it would appear 
that the members of the board were of one 
mind on the matter. ... 


I N March, 1936, the TVA was just preparing 
to sign a large industrial power contract 
with the Monsanto Chemical Company. Sud- 
denly Mr. Lilienthal announced that he would 
not sign that contract unless the board should 
first approve his by-product power policy pro- 
posal. I refused to do so, taking the position 
that rather than do so I would let the Mon- 
santo contract remain unsigned. Mr. Lilienthal 
finally retreated from his position, and the 
contract was signed without the board having 
committed itself to his by-product theory of 
power. 

While bringing this pressure upon the board. 
Mr. Lilienthal, in a memorandum to the boar 
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dated March 21, 1936, definitely expressed his 
views concerning the by-product theory. ... 

There are two points in this memorandum | 
wish to comment on in passing. First, in a 
long passage which I have not quoted Mr. 
Lilienthal sets up a straw man whe knocked 
down. That is, he described an extreme and 
unreasonable and impractical theory of allo- 
cation, and then implies that the choice is be- 
tween that grotesque policy and the policy of 
treating power as a by-product. Secon in 
his capacity as an attorney and as chief counsel 
for the TVA, he instructs his board that it is 
bound to use his by-product theory. He says, 
“That doctrine we must accept.” I believe 
that such advice was wholly unsound and was 
a misuse of his position as chief counsel. 

On receiving this memorandum I went to 
see the President and asked him whether, in 
fact, he had approved this by-product theory 
of power pricing. He told me that he had 
not approved that policy, and was opposed to 
it. He then described his ideas at length. 
Those he expressed were in no way in con- 
flict with my own. He said emphatically that 
he could be depended on to prevent the by- 
product theory of allocation from receiving 
his approval. 

Then I went to the offices of the Federal 
Power Commission, where Mr. Manly, acting 
chairman, told me that the Federal Power 
Commission did not approve this by-product 
power theory. While Mr. Lilienthal avoided the 
specific statement that the President and the 
Federal Power Commission had approved that 
theory, yet it is clear from the above quotation 
that his inference that they had done so was 
intended to influence the TVA board to accept 
that theory. Had the TVA board done s0, 
then he might in turn have used the weight 
of that decision to influence the President and 
the Federal Power Commission. .. . 


s Mr. Lilienthal indicated in his charge 
against me concerning testimony on allo- 
cation, testimony or action at one time can at 
another time and under very different condi- 
tions, be made to appear as authoritative. | 
believe that if one of the TVA’s able engi- 
neers should present testimony showing power 
to be a by-product of very low cost, even if 
the wholly impossible assumptions he used 
were set for him by a TVA attorney, the high - 
reputation of this engineer and of the TVA 
engineering staff, and the overall figures of his 
testimony, would be used at some later date 
to seem to prove what in fact they did not. 
The attorney’s impossible assumptions might 
be forgotten, and only the overall figures and 
the reputation of the engineer remembered. 
Therefore, I advised the engineer not to pre- 
sent such a memorandum, and told him that if 
he did so I feared that his reputation and that 
of the TVA engineering staff would suffer. I 
felt this course to be necessary in the public 
interest, and to protect the reputation of an 
engineering staff of very high quality and with 
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a strong sense of public responsibility. This is 
acase which is charged against me as obstruc- 
tion of the 19 power companies’ suit. So far 
as action for open dealing and in the public 
interest is concerned, my action was both justi- 
fied and necessary. 

By and large, the delay in making allocations 
of cost. between navigation, flood control, and 
power is a very unsound policy. 

1. Until such allocation is made, the engi- 
neering design of unified river control works 
is severely handicapped. Thus the majority of 
the TVA board, who not being engineers, may 
not realize the significance of their course, are 
definitely obstructing the TVA engineering 

rogram 
: 2. The TVA is selling power without know- 
ing what that power costs. 

3. By delaying allocation of cost until almost 
the whole TVA power output is sold, the TVA 
is definitely thwarting the plain intent and in- 
structions of the Congress. 

4. Good business administration tries to 
know its costs in advance. Every considera- 
tion of sound business management requires 
that policy. The two TVA board members 
have deliberately taken the course of pre- 
venting a knowledge of wholesale power 
costs. 

5. The policy, so often followed by Mr. 
Lilienthal, of keeping an issue unsettled until 
by strategy he can slip his policy over, may be 
allowable strategy among enemies, but it is a 
low order upon which to conduct the business 
of an administrative board. 


hn two members of the board could out- 


vote me at any time on this matter. The 
issue was acute at a time when they were 
ruthlessly outvoting me and thrusting me aside 
on issues where they dared to do so. However, 
I have served as a check against certain im- 
proper actions, for in many cases Mr. Lilien- 
thal appeared not to dare to face the public 
with a divided vote. . 

I need not tell the committee that those 
statements I have just quoted are not the de- 
tailed statement of allocation and the esti- 
mates of cost which Congress asked for, and 
had every right to have. A deliberate effort 
has been made to keep Congress and the pub- 
lic from knowing what those costs are, and 
the way in which the TVA rates were estab- 
— Congress and the public do not now 

Ow. 


THE “YARDSTICK” ISSUE 


(= the “yardstick” program the TVA 
sells power at wholesale to municipalities 
or codperative associations by a contract which 
prescribes the resale or “yardstick” rates at 
which power will be sold by the local organiza- 
tion to the ultimate consumers. The public 
has been assured repeatedly by a TVA 
director, by TVA staff members, and by mem- 
bers of Congress, who received information 
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from the TVA, that the financial accounts of 
these “yardstick” communities include all the 
costs of the service they render. 

TVA and congressional “yardstick” pub- 
licity has been concerned chiefly with rates 
charged in the home. The public has been 
led to believe that those retail “yardstick” 
rates more than cover all the costs any pri- 
vate or municipal utility would incur, and still 
leave substantial profits to the municipalities 
and coéperative associations 

Throughout America people look upon the 
rates charged in the areas served with TVA 
power as the rates which should be charged 
in their own communities. The fundamental 
requirement of such a comparison is that it 
shall be fair, honest, and representative. If it 
lacks those qualities the people are deceived. 
A false “yardstick” is worse than none. 

I do not agree with those enemies of the 
TVA who ever since its beginning have in- 
sisted that a public power “yardstick” is im- 
possible, that a municipality cannot operate 
an electric system efficiently and without hid- 
den subsidies, and that public power enter- 
prise is bad. 


} a is because I am convinced that the public 

is being misled by the majority of the TVA 
board that I protest against the “yardstick” 
publicity of the TVA. The “yardstick” aspects 
of the power program should be thoroughly 
investigated. Such an investigation will reveal 
that the setting up of a significant “yardstick” 
has been hampered by an unsound basic policy 
to begin with, and by the haphazard and waste- 
ful building of distribution systems resulting 
from that policy. I believe it will be found, 
also, that the public has been misled and de- 
ceived by false and misrepresentative “yard- 
stick” publicity issued by the TVA and by its 
friends with its help. 

I do not wish to enter into a full discussion 
of TVA power policy at this point. I do wish 
to point out, however, that Mr. Lilienthal’s 
policy of gaining a market for TVA power by 
gradual and partial penetration of private 
utility territory, with the inevitable conflict, 
duplication, and waste which that policy in- 
volves, prevents or greatly delays the acquisi- 
tion of a suitable “yardstick” area, and may 
involve the TVA in such great waste as to 
make the “yardstick” appear much less favor- 
ably than it otherwise could. 

However, my charge against the other TVA 
direciors is not that we differ as to this licy, 
It is that in several respects TVA “yardstick 
publicity has been false or misleading and a 
so great an extent that the country has been 
generally misled. 


n TVA “yardstick” communities the pre- 
vailing rates for domestic power suddenly 
have been cut in two. Success for a program 
of greatly reduced rates depends on very 
rapid increase in use. Such very rapid in- 
crease of use depends to a considerable degree 
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upon expense incurred in selling and load 
building. The cost of that load building is as 
much a real cost of power as the cost of poles 
and wire. . 

The TVA and other public agencies have 
subsidized “yardstick” communities by spend- 
ing large amounts of money for load building, 
without charging such expense against these 
communities directly, or by including it in the 
wholesale cost of power. To fail to inform 
the public of this element of retail cost, or to 
omit it from recorded costs, or to greatly 
underestimate it, is definitely to deceive or to 
mislead the public. Such misrepresentation has 
been practiced. A few cases will illustrate the 
kinds of hidden subsidies which contributed to 
load building in TVA “yardstick” areas. 

During the first year or so of the TVA, 
during which time the most spectacular in- 
creases of use occurred, agents of the Elec- 
tric Home and Farm Authority, a government 
agency, visited Tupelo and other communi- 
ties in which TVA power was being sold, and 
made a house-to-house canvass, explaining to 
each particular householder the merits and 
use of electric appliances. This expense was 
not charged to the “yardstick” communities, 
though part of it was mentioned and esti- 
mated in the Federal Power Commission re- 
ports on TVA “yardstick” towns. ... 

TVA directors and staff members, at TVA 
expense, attended public meetings and re- 
viewed civic parades and spectacular demon- 
strations arranged to promote the “yardstick” 
power program. The TVA Information Divi- 
sion, at general TVA expense, distributed pro- 
motional literature in the area. Congressmen 
made forceful speeches on the “yardstick” 
program and had them distributed through 
the area. 


INALLY the President of the United States 

visited the “yardstick” area and talked at 
Corinth and Tupelo, praising the virtues of 
electric power. The region became intensely 
power conscious. The effect of these efforts 
was felt over the entire TVA “yardstick” re- 
gion. Probably never before in history has 
such an intensive, thorough, and concentrated 
drive been made to increase the use of 
domestic power in a very limited area. Such 
free publicity, of course, is very much more 
effective than paid advertising. .. . 

And in addition to all this and the attendant 
expense, the really intensive work was done, 
and quite effectively, by the Authority’s own 
Division of Electrical Development. This ex- 
pense, which was far too great to be included 
in the wholesale cost of the power supplied 
to these communities for domestic use, was a 
hidden subsidy to the “yardstick” communi- 
ae 

It was the general practice prior to the 
building of a rural system to calculate how 
much revenue each mile of line should pro- 
duce. This revenue, then, was translated into 
terms of kilowatts sold at TVA rates. And 
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from this was determined what appliances 
would have to be purchased in order to con- 
sume the required number of kilowatts. Pros- 
pective customers were then told that unless 
they contracted to purchase these appliances 
the line would not be built. Thus, frequently, 
it was not so much a case of having the 
establishment of low rates followed by a 
spectacular and immediate increase in use as 
it was a matter of compelling prospective 
customers to commit themselves in advance to 
use amounts far in excess of the national or 
local average before the TVA even would con- 
sider extending service to them. For some of 
these consumers, smaller use at higher rates, 
with less money invested in appliances, would 
have been better personal economy. ... 


HE intensified load-building effort was 

largely the cause for such degree of suc- 
cess as the so-called “yardstick” program has 
experienced. The “yardstick” communities 
did not pay for that program. The cost of 
such promotion was a very large expense in 
proportion to the power sales involved. If 
the “yardstick” communities had paid for this 
promotion, the resulting inflation of capital 
investment would have forced these projects 
to greatly overcapitalize, and to be severely 
condemned on that account. 

Except for the fact that some householders 
were very much oversold, I am not here criti- 
cizing this great sales program as _ such. 
Honestly reported, such demonstrations might 
be worth while in drawing the attention of 
the country to the significance and value of 
electric power. I do say, however, that to 
present the increase of use in these communi- 
ties as the normal increase which can be 
expected in any community as the result of low 
rates, without mentioning this spectacular and 
unprecedented load-building campaign, and 
leaving out reference to its cost as a price of 
the success of the program, is dishonest. .. . 

Moreover, fairness and honesty with the 
public would require that in comparing the 
rates and operation costs in the “yardstick” 
towns with other American cities, mention be 
made of the fact that wage rates in the TVA 
“yardstick” communities are among the lowest 
in the country. Wages of electrical workers 
in some TVA “yardstick” communities are 
only about a third as much as in some of the 
citiés with which comparisons are made, and 
seldom are they more than two-thirds as much 
as in those cities. These facts are never men- 
tioned in TVA “yardstick” publicity. ... 

No short and simple investigation will fully 
disclose the facts concerning the TVA “yard- 
stick” program. In my opinion TVA accounts 
as they affect “yardstick” communities will be 
found to be confused, involved, and inadequate. 
There will be necessary a thoroughgoing in- 
vestigation into the original records and check- 
ing of those records by field investigation. 
Such an investigation should be made by com- 
petent and disinterested .. . investigators. 
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I wish it clearly understood that I have made 
no criticism whatever of the local management 
of the “yardstick” electric systems. They buy 
power from the TVA and sell it to their cus- 
tomers. I have no evidence of waste or mis- 
management or improper conduct on their part. 
So far as I know, the “yardstick” communities 
themselves have not been parties to the mis- 
representative publicity concerning them. 


FALSE AND MISREPRESENTATIVE 
REPORTS 


HE majority of the TVA board in carry- 

ing on its public relations in such a way 
as to create definitely misleading impressions, 
has done so with such skill and strategy, that 
charges of direct and open falsehood gen- 
erally can be refuted. In almost every instance 
there is a technical alibi or a plausible in- 
terpretation. Unless there is an understanding 
of this habit of creating false impressions by 
half truths, misrepresentation, and near false- 
hoods, the quality of certain of the TVA 
propaganda cannot be understood. In the ag- 
gregate such practice leads to a deterioration 
of the morale of the staff, tends to make deceit 
and misrepresentation a standard practice, 
and undermines public confidence. It does not 
serve the interests of the TVA. 

I have charged that false, misleading, and 
misrepresentative reports have been made to 
the President, to the Congress, and to the 
public. At this time, without access to TVA 
records it is not possible to make a full pre- 
sentation of all phases of this condition. Simply 
as representative illustrations of what is meant 
by such charges, I submit here a few cases of 
such misrepresentation. With access to TVA 
records I shall furnish to the committee a con- 
siderable number of such cases... . 

On November 2, 1933, Mr. Lilienthal made a 
statement in a board meeting, of which the 
following report was included in the board 
minutes : 


Copy 


Last page of minutes of November 2, 1933 
(As drafted and signed by two members of 
board) 


David E. Lilienthal reported that during 
a recent conference, representatives of the 
Commonwealth & Southern Corporation 
stated that after general problems had been 
worked out, the utility would enter into an 
arrangement, without reservations, for the 
transfer of power facilities from private to 
public ownership in communities selected by 
the parties, and that it would be willing to 
issue a statement to the public concerning 
the policy adopted if requested to do so by 
the Authority. 

David E. Lilienthal reported that the ap- 
plications of the Alabama towns of Tus- 
cumbia and Sheffield for loans from the 
Public Works Administration with which 
to build power distribution systems had been 
on file for two months and that he had con- 
sulted with Secretary of the Interior Ickes 
requesting that immediate action be taken on 
these applications. 

The board decided to work out the elec- 
trical appliance project in greater detail be- 
fore presenting it to the President. 

The meeting was adjourned at 5:30 p. mM. 
(All directors approved.) 

After the chairman and Dr. H. A. Morgan 
had signed these minutes, and when they had 
gone to Mr. Lilienthal’s office for signature, 
he changed the minutes by omitting this state- 
ment: 


Copy 


Last page of minutes of November 2, 1933 
(As it now appears in the minute book) 
The board decided to work out the elec- 

trical appliance project in greater detail be- 

fore presenting it to the President. 
The meeting was adjourned at 5:30 P. M. 

(s) C. A. Boc 

Acting Secretary. 

Approved: 

(s) Arthur E. Morgan, Director 

(s) Harcourt A. Morgan, Director 

(s) David E. Lilienthal, Director 

In the pressure of the work underway I 

glanced hurriedly over the changed minutes 
when they came to my desk and signed them 
without then observing this significant change 
had been made. 


e 


Testimony of Chairman Harcourt A. Morgan 


(On May 26th, H. A. Morgan testified 
in support of his charges that the former 
Chairman Dr. A. E. Morgan had been 
reckless, impractical, and obstructive in 
his handling of TVA affairs. Specifically, 
H. A. Morgan accused the former chair- 
man of: 
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1. Imputing improper motives to his 
colleagues because of the division of re- 
sponsibilities under a plan to which he 
had himself agreed five years before. 

2. Actively agitating for the naming of 
another to succeed David E. Lilienthal as 
a TVA director. 


JUNE 23, 1938 





PUBLIC UTILITIES FORTNIGHTLY 


3. Hampering the work of the ma- 


jority of the board by chronic dissent, 


failure to attend meetings, and attempt- 
ing to go over the board’s head to the 
President on matters of policy.) 


DIVISION OF AUTHORITY 


D URING these many weeks a heavy cloud has 

rested upon Mr. Lilienthal and myself 
as well as the entire staff of TVA. Arthur 
Morgan can never avoid responsibility for the 
most painful experience that I have suffered 
in nearly forty years of connection with pub- 
lic undertakings. The reasons which prompted 
him to remain silent while this unjust and 
wholly unfounded accusation was outstanding 
against us, I shall never understand. Instead 
of charges of corruption and dishonesty, I am 
told that he has now attempted to specify 
charges of an entirely different nature. 

To the members of this committee Congress 
has given the responsibility of determining the 
facts converning the TVA controversy which 
Arthur Morgan has precipitated. The directors 
of the Authority pledge this committee our 
complete codperation to the end that all of the 
facts may be obtained. We are proud of the 
job that the Authority has done, sometimes 
under the most difficult circumstances, and 
we are glad to present an account of our 
stewardship. ... 

I looked forward eagerly to the opportunity 
to collaborate with Arthur E. Morgan and 
David Lilienthal in the development of the 
program which the statute comprehended. The 
forty years I had spent in the fields of agri- 
cultural education, rural economics, and uni- 
versity administration made me keenly aware 
of obstacles as well as the opportunities which 
we faced—and of the need for proceeding with 
care in our administrative methods and with 
regard for the integrity of the Federal, state, 
and local governmental programs and objec- 
tives already established and working with 
varying degrees of effectiveness. .. . 

Instead of following an orderly course, 
Arthur Morgan plunged the (first) meeting 
into detailed administrative matters without 
joint consideration of the meaning of the act, 
without consideration of the major objectives 
of the project that Congress had authorized, 
the necessary procedures for budget control 
and employment, and the structure of a work- 
ing organization. We were called upon to re- 
view great stacks of correspondence, most of 
which dealt with matters which properly 
should have been delegated to others after an 
organization had been set up. In the same 
first meeting, we were then asked by Arthur 
Morgan to approve semi-commitments he had 
already made as to a number of key personnel. 
The men in question were already at work. 
Following meetings were of the same pat- 
ee 
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uT the distressing fact that emerged from 
ales presentation of this proposed pro- 
. ... was the indication that implicit 
peean aba and understandings had been 
made by Arthur Morgan prior to submission 
of the proposals to the board and without 
preliminary informal discussion with indi- 
vidual board members. Some of the pro- 
posals were alarming to say the least. Some 
of them without initial serious consideration 
by the board and staff at their face value ap- 
peared impracticable and highly visionary or 
clearly outside the scope of our responsibility 
under the law. For example, planning develop- 
ment of all power sites in the Tennessee river 
system ; plans* for processing portland cement 
and dry ice in the phosphorous plant; a 
forestry program predicated upon the _in- 
adequacy of forest activities by existing Fed- 
eral and state agencies; for example, the de- 
velopment of a general and social economic 
plan for the Tennessee Valley Authority, parts 
of which would be put into operation quickly; 
for example, the formation of a policy for 
real estate men in an organized society, con- 
formity to which would be the basis for the 
Authority's dealing with individuals in real 
estate. 

In addition, Arthur Morgan suggested the 
sponsorship by the Authority of similar dis- 
connected and scattered activities during oral 
discussions in board meetings—proposals of a 
type which were later made publicly by him 
in his numerous speeches. For example, in 
speaking at the University of Tennessee in 
1933 he proposed that a separate Tennessee 
valley coinage was necessary; in various pub- 
lic speeches he stated his conclusion that the 
laws of land ownership must be changed so 
that property could be taken away from farm- 
ers who misused their land. 

As a result of this meeting I became con- 
vinced that the board could not function as a 
board and discharge its heavy responsibilities 
in this initial period unless some method were 
devised whereby each member of the board 
would be limited in individual action to those 
fields with which each was intimately familiar 
and whereby there would be preserved to the 
board as a board the prerogatives of review 
and decision with respect to the broader policy 
questions. . 


O” memorandum of August 3rd (relative 
to organization and division of responsi- 
bilities) together with a helpful reply sub- 
mitted on August 5th by Arthur Morgan were 
discussed in a board meeting on August 5, 
1933, called for that specific purpose. There 
was thorough discussion of these proposals 
and the plan was unanimously adopted. Arthur 
Morgan made suggestions which were adopted. 
Not until Arthur Morgan’s letter to Congress- 
man Maverick was released to the press this 
year did we know that he charged that the 
proposal for division of functions was acti- 
vated by improper motives on our part. It is 
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clear, I believe, that the purpose of this action 
by the board was to protect the program. It 
is clear from the terms of our memorandum 
and subsequent unanimous action by the board 
that the integrity of the board as a board was 
to be preserved and that through the divi- 
sion of administrative functions each member 
was to contribute primarily in the fields for 
which he was especially qualified during the 
developmental period of this great project— 
each remained expressly subject to board ap- 
proval and review. 

Furthermore, the actual distribution of re- 
sponsibilities as the record shows was far from 
a narrow limitation of Arthur Morgan’s func- 
tions. It may be noted that he assumed the 
duty to integrate all of the projects into a 
unified whole, including the administration of 
certain general functions. This was in addi- 
tion to all construction and engineering activi- 
ties relating to the program of water control, 
land and regional planning, housing, etc. Mr. 
Lilienthal was assigned among other things 
administrative responsibility for power activi- 
ties and I, the management of the fertilizer 
and agricultural phases of the program. 

Finally, it should be observed that the 
original resolution expressly contemplated re- 
vision of the arrangement upon the basis of 
the later experience of the board. And the 
matter did work out that way. As the pro- 
gram matured, the feasibility of centralizing 
responsibility for administration under the 
board became evident. First a codrdination 
division was created; later the board adopted 
the general manager plan. ... 


A. E. MORGAN versus DAVID E. 
LILIENTHAL 


M® Lilienthal’s term was to expire on May 

On a day early in May, my 
own administrative assistant, Mr. Bass, came 
to me at my home to report a conversation he 
had had with Arthur Morgan at the latter’s 
request. Arthur Morgan had told Mr. Bass 
that he expected to be able to prevent Mr. 
Lilienthal’s reappointment, and suggested the 
possibility that with his support Mr. Bass 
might be appointed to succeed Mr. Lilienthal. 
He even asked Mr. Bass to accompany him to 
Washington the following week-end in order 
that he might present him personally to the 
President. 

I was shocked at this information. Obviously, 
it was highly improper for any member of 
the staff to be placed in the position of seeking 
an appointment held by his administrative 
superior, and Arthur Morgan was so advised. 
To my distress I discovered a few days later 
that this approach to Mr. Bass was not an 
isolated incident. At least one other member 
of the TVA staff was being encouraged to be- 
lieve that he might also supplant Mr. Lilienthal. 
On May 10th I was at Muscle Shoals with a 
group of bureau chiefs of the Department of 
Agriculture. We had expected Mr. John Neely, 
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manager of our Muscle Shoals propertie: 
meet us. We were informed that Arthur Mor. 
gan’s assistant had taken Mr. Neely to Wash- 
ington in the TVA airplane to meet Dr. Mor- 
gan. Later it was disclosed that Arthur Mor- 
gan was at that time considering Mr. Neely 
for Mr. Lilienthal’s post as director. 

Arthur Morgan had already stated that he 
would resign if the President reappointed Mr. 
Lilienthal. The President did reappoint Mr. 
Lilienthal for a 9-year term; the e ap- 
proved it; yet Arthur Morgan did not resign. 
He elected, instead, to remain a member of the 
board and, as its chairman, to engage in a 
campaign of dissent and obstruction within 
the organization and to discredit the Author- 
ity’s program and to impugn the integrity of 
his associates before the public. . . 

Within a few days after Mr. Lilienthal’s re- 
appointment, Dr. Morgan began to dissent, and 
from that time on he dissented on numerous 
occasions, frequently opposing action similar 
to that which he had approved in the earlier 
days. When, in May, 1936, Arthur Morgan 
began to cast dissenting votes, naturally Mr. 
Lilienthal and I were found to be voting 
against him. 


HIS may seem to be too simple an ex- 

planation. That it has a basis in fact, how- 
ever, is shown by the fact that Dr. Morgan 
attached a very special significance to his vote 
in our board. As revealed during the Presi- 
dent’s hearings, it appears that he wrote to the 
President on May 18, 1936, the day on which 
Mr. Lilienthal’s reappointment became effec- 
tive, insisting that a principle ought to be 
adopted by which our board could take no 
action except by a unanimous vote. In other 
words, Dr. Morgan desired to secure for him- 
self a veto power. . 

When Dr. Morgan failed to secure the veto 
power he sought, he attempted in other ways 
to invalidate, on any pretext, action taken by 
the majority which he failed to approve. . 

I have mentioned the circumstances of 
Arthur Morgan’s vacation following Mr. 
Lilienthal’s reappointment because actions 
taken by the board at three meetings—on June 
2, 1936, July 1, 1936, and July 10, 1936—were 
later challenged by Arthur Morgan. Eight or 
nine months after those meetings, i. é., on 
March 1, 1937, he recorded in the board 
minutes by memoranda sent to the Assistant 
Secretary his claim that various actions taken 
on those dates were invalid, stating as his 
reason that the meetings were held without 
notice or waiver of notice, in the face of the 
fact that the procedure followed was the same 
as that which had been consistently practiced 
by the board throughout its existence. .. . 

As a result of Arthur Morgan’s attack upon 
the validity of these meetings in the summer 
of 1936, we felt that it was necessary for the 
protection of the entire board and to insure 
the validity of the Authority's actions in the 
future, to adopt formal requirements for all 
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board procedures. Such rules were adopted 
and have been in force ever since. 

Arthur Morgan’s complete change of atti- 
tude after Mr. Lilienthal’s reappointment is 
shown not only by the circumstances just re- 
cited and by the number of his dissents but 
also by the broad range of those dissents. He 
did not differ with the majority of the board 
on isolated issues. His recorded differences 
covered a wide field of the Authority’s activi- 
ties. 

From May 22, 1936, to January 1, 1938, 
he recorded twenty-four dissents, and in five 
other instances, although present, he requested 
that he be recorded as not voting. I have 
had these special votes tabulated with a brief 
notation as to the nature of the item involved, 
and I am glad to submit a copy to the com- 
mittee for its record. 


I HAVE discussed these facts to show how 
Arthur Morgan, of his own initiative and 
by his own action, removed himself from the 
coOperative participation in the conduct of the 
Authority’s affairs which had characterized 
our work in the first three years. There is 
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another significant fact in this story that I 
want to mention. Also as a part of his com- 
plaint that there has been a so-called con- 
spiracy against him, Arthur Morgan has 
claimed that Mr. Lilienthal and I have pre- 
sented matters for action at board meetings 
without adequate advance notice of the sub- 
ject and without giving due time for con- 
sideration, and have put them through over 
his objection, Light is thrown upon this 
charge by the record of Dr. Morgan’s absences 
from the Authority since Mr. Lilienthal’s re- 
appointment. As Dr. Morgan himself 
in the President’s hearings, he deliberately 
absented himself 

During the period from May 22, 1936, to 
January 1, 1938, there were 94 board meetings. 
Dr. Arthur Morgan was absent from 28, or 
about 30 per cent. Mr. Lilienthal was absent 
from 3, or about 3 per cent. I was absent from 
13, or about 14 per cent. Four months of that 
time I was in the hospital and convalescing. 
In other words, in the year and a half since 
Mr. Lilienthal’s reappointment, Arthur Mor- 
gan absented himself from nearly one-third 
of the meetings of the board. ... 


Testimony of David E. Lilienthal 


(On May 26th, Mr. Lilienthal testified 
before the committee that he deplored the 
reckless insinuation and slurs which Dr. 
A. E. Morgan had made against the ma- 
jority of the board. In general, Mr. 
Lilienthal defended the board’s actions 
against charges of misrepresentation and 
unfairness.) 


IN DEFENSE OF THE TVA POWER 
PROGRAM 


Cmnemees over TVA has raged about 
a single mandate of Congress in the Ten- 
nessee Valley Authority Act, that the power 
generated at these projects shall not be 
monopolized but shall be disposed of for the 
benefit of all of the people of the region. I 
think the committee will find that the origin 
of the controversy has been in fact that the 
Authority has attempted faithfully to carry 
out this congressional mandate according both 
to the letter and the spirit. 

The utilities have at times attempted to con- 
fuse this issue. They have attempted to lead 
the public to believe that the question of 
monopoly was not involved. Apparently 
Arthur Morgan shares this view, as he stated 
to this committee yesterday. He charged that 
I had deliberately misrepresented the position 
of Mr. Wendell Willkie in his negotiations 
with the Authority by describing Mr. Willkie 
as insisting on a monopoly as a condition of 
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contract with the Authority for the sale of 
power or of his properties. 

The record, in my opinion, conclusively 
shows that despite Mr. Willkie’s and Mr. 
Morgan’s attempt to put another face on the 
matter, that was Mr. Willkie’s real position 
then and that is his position today. I do not 
criticize Mr. Willkie because he prefers not to 
use the term monopoly to describe the situa- 
tion, for monopoly i is not a policy of this law, 
nor is it in high public favor. . 

Reasonable men may well differ as to the 
policies which the Congress has written into 
the power provisions of the Tennessee Valley 
Authority Act. But these provisions represent 
the law of the land, and the Congress, mindful 
of the background ‘of sharp and bitter contro- 
versy and aware of the pressure which would 
be exerted upon the administrators of this 
measure to defeat its purposes in practical 
operation of the project, included in the law a 
unique provision. That provision requires, and 
I am now quoting it, that “all members of the 
board shall be persons who profess a belief 
in the feasibility and wisdom of this act.” 

The insight which prompted the Congress to 
write this unique provision into the law has 
been fully justified. The war of criticism 
against the policies of the TVA Act, carried 
on for some fifteen years while the 'pill was 
before the SF geapms has not diminished, but 
has increased as the board of directors have 
proceeded in their duty of carrying out the 
law. This should surprise no one. When a well 
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organized group loses a fight in a legislative 
forum, it does not give up the war; it merely 
shifts the scene of opposition to the admin- 
istrative agency carrying out the will of the 
Congress. 


rk. Morgan has charged that the TVA 
has no power policy, or that, if it has, 
it is a secret and sinister one. We emphatically 
deny that the Authority has no power policy. 
That policy is plainly written into the TVA 
Act, and our interpretation of it appears con- 
sistently in all the public actions of the board. 
I should like to make a part of the record a 
compilation of the numerous provisions of the 
TVA Act which set forth that policy clearly 
and explicitly. The major policies to be found 
in those provisions can be summarized as fol- 
lows: 

First, that the power resources of the 
Authority’s projects should be conserved and 
made available to the entire public, subject 
only to the primary requirements of navigation 
and flood control. 

Secondly, that in the sale of this power, 
preference shall be given to municipalities and 
farmers’ coOperatives, not operating for 
profit. 

Thirdly, that sales to industries and utilities 
shall be a secondary purpose, and that the 
primary purpose shall be for the benefit of 
the people of the section as a whole, and 
particularly the domestic and rural consumers. 

Fourth, that in order to reach a market the 
Authority may acquire transmission lines, but 
that in the interests of economy and efficiency 
the Authority shall, wherever possible, make 
arrangements with existing private utilities 
for interconnections which will permit the 
exchange of unused power and mutual emer- 
gency and standby service. 

Fifth, and finally, that in order wherever 
possible to preserve existing investments, to 
avoid duplication, and to give effect to the 
preference provisions of the act, the Author- 
ity shall coGperate with municipalities and 
farmers’ coOperatives in assisting in the acqui- 
sition of privately owned facilities at fair 
prices. ... 


i HE policy directing the board to encourage 
the use of electricity widely and at low 
cost has its roots deep in the history of the dis- 
posal of the public domain. It was one of the 
crucial policies of the early conservation 
movement which first brought to the con- 
science of America the waste and depletion of 
our natural resources. 

And so I say that those who make the 
charge that the policy of the TVA is sinister 
demonstrate that they have not read this law 
with understanding and that they have no his- 
toric perspective in this field with which to 
judge of the contents and fiavor of these 
Soestions, or that they are unsympathetic to 
them. 

The second major criticism which Arthur 
Morgan has made is, in substance, that the 
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board’s administration of the TVA Act has 
been with a ruthless disregard of the legitimate 
interests of private utilities. I think that the 
committee will find that in fact no legitimate 
interest of the private utilities has been in- 
fringed, and that the board has acted with 
scrupulous consideration of private rights. I 
think that this committee will also find that 
the board of the Tennessee Valley Authority 
has used every means at its command to pro- 
mote a reasonable adjustment with the pri- 
vate utility interests. 

At the same time, we must make clear that 
we are not asserting that the TVA Act was 
passed for the primary purpose of furthering 
the interests of the private power companies 
of the country. We have assumed that the 
statute was passed in the interest of the gen- 
eral public and that the policies set out in the 
act respecting the disposition of the power 
were based upon the theory that the interests 
of the public were paramount to private in- 
terests. 

The most impressive proof of what I have 
just stated, however, is that so far, every 
utility company within range of the activities 
of the Authority has shown a progressive 
increase in both gross and net revenues year 
by year since the creation of the Authority, 
and most of the companies in that area in 
1937 reached an all-time high in volume of 
ee 


PUBLICATION OF RESULTS 
A= major charge which Arthur Morgan 


has leveled against the administration of 
the power activities of the Authority is that 
the public representations of the results, the 
financial results, of the sale of power by the 
Authority and its contractors are not honest. 
Arthur Morgan here yesterday contended that 
the Authority furnishes surreptitious sub- 
sidies to public agencies that purchase power 
from the Authority at wholesale. 

Last summer the Federal Power Commis- 
sion completed a survey dealing with this very 
problem. The commission selected for its 
study three wholesale customers of the 
Authority which they regarded as representa- 
tive, namely Tupelo, Mississippi, Athens, Ala- 
bama, and Alcorn County Electric Power 
Association. The commission sent a staff of 
engineers into the field to inventory and ap- 
praise the physical property. An accounting 
study was made of the books and accounts of 
these three customers. The report in two 
volumes is available to this committee, and 
will, I am sure, furnish a better basis of 
judgment as to the accuracy and honesty of 
our reports concerning the financial results in 
these communities than anything I could say or 
anything that Arthur Morgan has said. 

This study shows that these public agencies 
have earned large net profits while meeting 

all costs including taxes and while selling 
power at rates among the lowest in the coun- 
try.... 
JUNE 23, 1938 





Edison Electric Meeting 


Co sensitiveness towards political 
hostility and government competition 
marked the sixth annual convention of the 
Edison Electric Institute which convened in 
Atlantic City, N. J., on June 6th. The meet- 
ings were well attended and over 2,000 dele- 
gates from electric light and power concerns 
all over the United States were registered. 

Practically all of the industrial representa- 
tives agreed that huge strides could be made 
in construction and expansion if only the un- 
certainty resulting from punitive action by 
the Federal government were removed. An 
optimistic note as to the final outcome, how- 
ever, pervaded most of the scheduled ad- 
dresses, and random discussions with visiting 
delegates indicated that they were virtually 
unanimous in their belief that the industry’s 
worries with Washington and other matters 
were but temporary and that it will eventually 
emerge bigger and better than ever before. 

Such was the keynote of the president’s ad- 
dress by C. W. Kellogg, of Engineers Public 
Service Company, who opened the first busi- 
ness session. 


Sessions of June 7th 


Only now, said Mr. Kellogg in his address, 
is there any sign of a friendly and codpera- 
tive attitude towards the utilities from the 
Federal government. He observed that prac- 
tically all holding companies have registered 
with the SEC, and that the new committee of 
utility executives, set up at the suggestion of 
SEC Chairman William O. Douglas to co- 
Operate with that commission, is making en- 
couraging progress towards the solution of 
the numerous problems involved in the ad- 
ministration of the Holding Company Act. 

Mr. Kellogg also was encouraged by the 
apparent better understanding of the industry’s 
problems by the public which he found evi- 
denced in the results of municipal ownership 
referendums. The Institute’s president found 
in an analysis of 22,638,000 votes cast in 540 
local elections during the last five years on 
the subject of municipal ownership that the 
per cent of votes favoring municipal owner- 
ship dropped to 11.5 per cent in 1937 from 70.5 
per cent in 1933. 

Mr. Kellogg felt that the effect of the in- 
ability of the industry as a whole to raise 
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capital funds through the sale of equity se- 
curities continues to be obscured by the rela- 
tive stagnation in business. The short 1936- 
1937 business spurt, however, he said showed 
up the limitations on financing which the in- 
dustry will face if and when normal business 
activity is resumed. 

On the other hand, Mr. Kellogg pointed out 
that the recent great depression and its pres- 
ent aftermath both gave further demonstra- 
tion on a broad scale of the relative stability 
of the industry. The bottom of the major 
depression, he said, showed the manufacturing 
index of the country down to 53 per cent of 
the 1929 level, while the electric industry’s 
gross at the bottom was over 90 per cent. 
Similarly this spring, the value of manufac- 
tured products was down to 57 with respect 
to 1929, while the electric industry’s gross was 
still well above the 1929 level. He added: 

“If the electric industry in the future could 
count on government cooperation instead of 
attack, the inherent stability of our business 
should in future, when equity money is needed, 
appear as attractive to stock buyers as it 
has in the past.” 

Industrial sales of electric power are “slip- 
ping” badly and the utilities must do more in- 
tensive and intelligent selling, Walter H. Sam- 
mis, of New York, vice president of Common- 
wealth & Southern Corporation, stated in 
the second address of the session. Mr. 
Sammis pointed out that “for 1937 the electric 
light and power companies had an operating 
income of $727,000,000. Indications for 1938 
predict an operating income of about $654,- 
000,000. The 1927 figure was $645,668,531. 
Thus the operating income of electric light 
and power companies is practically back where 
it was eleven years ago, although meanwhile 
between $4,000,000,000 and $5,000,000,000 has 
been invested in additional plant and equip- 
ment. 

Because “we never know what new tax 
will be devised and levied by our city, state 
or Federal government,” and because of at- 
tempted Fede ral control of coal prices, Mr. 
Sammis suggested “incorporating tax and c 
clauses in rate schedules” for large cus- 
tomers. He also urged “selective selling; 
selling the load which is most profitable to the 
utility; placing the emphasis on those appli- 
cations which mean the most net revenues.’ 

Mr. Sammis pointed also to General Motors’ 
entrance into the Diesel engine field as threat- 
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ening to revive the idea of individual power 
plants in preference to buying electricity from 
a utility. But, he said, “we do not fear this 
new competition on an honest basis.” 

Other speakers at the opening session were 
H. S. Metcalfe, of the West Penn Power 
Company, who stressed the importance of 
public relations, and Harry A. Snow, of the 
Detroit Edison Company, who spoke on the 
outlook for future growth in the industry. 
Mr. Metcalfe enumerated “three Philistine 
conditions” which face business and the util- 
ities: (1) unfriendly public attitude; (2) an 
era of critical questioning, and (3) the tyr- 
anny of words. These obstacles can be over- 
come, he said, by the “five stones from David’s 
sling”: friendliness, logic, and facts about the 
industry, about popular thought, and about 
economics. 

Mr. Snow said that hope for lower labor 
and coal costs has been destroyed by new laws 
and policies so that “lower taxes are left as 
the only possibility for reducing electric 
costs.” He challenged the TVA dictum that 
“more electricity can be sold at lower rates” 
and offered to the government a counter chal- 
lenge that lower rates would follow reduc- 
tions in wages, taxes, and other operating 
costs. 

Opening the afternoon session of the first 
day, B. S. Rodey, Jr., of the Consolidated 
Edison Company of New York, outlined pos- 
sible accounting economies. During the last 
thirty years, he pointed out, while production 
costs have been cut approximately 100 per 


cent, accounting costs have increased 30 per 


cent. Much of this is due to regulatory re- 
quirements, he said, and the modern réle of 
the accountant as an adviser of future policies 
as distinguished from the old time bookkeeper 
who simply kept a record of the past. 

Davis M. De Bard, vice president of Stone 
& Webster Service Corporation, New York, 
told of touring Europe and being amazed to 
hear in workers’ homes that “electricity is 
cheap in my country, but I am told it is high 
in the United States.” Mr. De Bard said: 

“You and I know that on a comparable basis 
in terms of wages earned, electricity is cheaper 
in the United States than in other countries. 
Yet we have not been able to make our people 
believe that.” 

A. H. Kehoe, vice president of Consolidated 
Edison Company of New York, predicted that 
the next period of normal prosperity would 
practically double the electric plant capacity. 
He presented figures to show that the indus- 
try will be ready to do this at lower costs than 
before, thanks to recent technical develop- 
ments. By the end of the next ten years, Mr. 
Kehoe estimated, the total plant investments 
in the electric utility industry should reach 
$26,000,000,000. 

J: By Davidson, of Omaha, president of the 
Nebraska. Power Company, warned of in- 
creasing need for intelligent public relations 
to make and keep friendship with the people. 


817 


“The public mind is inquisitive, impatient and 
dangerously suspicious,” Mr. Davidson pointed 
out. “Through national radio networks and 
other mass media all classes acquire a f 

of information, much of it wrong. Never be- 
fore has mass thinking altered so quickly to 
daily events.” 


Sessions of June 8th 


The electric industry was treated to an in- 
teresting exposition of the value of service in 
maintaining good public relations from the 
viewpoint of the telephone industry when 
W. H. Harrison, of the American Telephone 
and Telegraph Company, addressed the morn- 
ing session of the second day of the conven- 
tion. 

Mr. Harrison said that management pro- 
cedures, born of system-wide experience, 
training, leadership, and idealism, would ac- 
complish satisfactory customer relations. He 
recommended training in the fundamentals 
and technique of management as essential, 
equally as important as is the training of the 
craftsman. 

H. W. Burritt, vice president of the Nash- 
Kelvinator Corporation of Detroit, told the 
2,000 delegates about the national salesmen’s 
crusade to increase sales and thus increase 
employment. The crusade was started last 
month with Lincoln, Neb., as a test case. Here 
the Chamber of Commerce, the mayor and 
many business concerns united in the drive. 
Coéperative advertising, a combined sales con- 
test, buttons, and flying flags marked the 
crusade. The public joined in the spirit with 
such good results that the idea is spreading 
and Mr. Burritt said he believed it might de- 
velop into one of those movements which 
sweep the country. 

Ward Harrison, engineering director of the 
incandescent lamp department of the General 
Electric Company at Cleveland, exhibited and 
explained the new fluorescent lumiline lamps. 
These use mercury vapor, but get rid of the 
unpleasant blue light by coating the inside of 
the tube with fluorescent powder which lights 
up in its own color under the bombardment of 
rays. 

Colonel J. Franklin Bell, executive vice 
president of the Golden Gate International 
Exposition at San Francisco, and Colonel 
John P. Hogan, chief engineer of the New 
York World’s Fair, told of lighting and util- 
ity effects being arranged for their 1939 spec- 
tacles. 

The Cincinnati Gas and Electric Compan 
received the Charles A. Coffin Medal, highest 
award for electric light and power companies. 
H. P. Liversidge, vice president of the Phila- 
delphia Electric Company and chairman of the 
prize awards committee, made the presenta- 
tion to H. C. Blackwell, president of the 
Cincinnati concern. The award was made for 
distinguished work during the 1937 flood. 

The Tennessee Electric Power Company 
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obtained the Augustus D. Curtis Award for 
the greatest contribution toward the advance- 
ment of artificial illumination of interiors or 
exteriors of commercial or public buildings. 

A bronze plaque for outstanding work in 
the advancement of rural electrification was 
awarded to the Consumers Power Company 
of Jackson, Mich., with honorable mention 
for the Central Hudson Gas and Electric Com- 
pany of Poughkeepsie, N. Y. 

The Institute reélected all its officers. These 
include Mr. Charles W. Kellogg, of the Engi- 
neers Public Service Company of New York, 
president; Paul M. Downing, San Francisco; 
A. H. Kehoe, New York; J. E. Davidson, 
Omaha, and W. E. Mitchell, Atlanta, vice 
presidents; F. H. Nickerson, treasurer; Ber- 
nard F, Weadock, vice president and manag- 
ing director; H. S. Bennion, assistant manag- 
ing director, and Mae B. Woods, secretary. 
The last named four are all of New York. 


Session of June 9th 


Somewhat different from each other in gen- 
eral tone were the two addresses by guest 
speakers at the final business session on the 
morning of June 9th. Dr. Virgil Jordan, of 
the National Industrial Conference Board, 
New York, who spoke on “The Challenge to 
American Business Leadership,” mapped a 
definite program for the recovery of the 
American economic system and was generally 
hopeful of the outcome. Dr. W. W. Cumber- 
land, of Wellington & Company of New York. 
who spoke on “Capitalism without Capital,” 
was quite gloomy about the future of capital- 
ism. He stated: 

“In spite of the length and depth of the de- 
pression no evidence can be cited that posi- 
tive and permanent improvement is imminent. 
Moreover, such business improvement as now 
appears possible is not based on increasing 
pressure of investment funds and increasing 
demand for goods but on desperate monetary 
and credit policies. Activity induced by these 
measures is neither wholesome nor permanent. 
No prospects exist for satisfactory business 
until this country is willing to accept the 
fundamentals which produce capital formation 
and its productive employment.” 

Dr. Virgil Jordan, on the other hand, al- 
though conceding the serious plight of the 
country, which resulted, he said, from world- 
wide political and social deterioration, saw in 
the present crisis an opportunity for capital- 
ism to reassert itself. Referring to the present 
situation, he said: 

“At this moment—and it will be a brief 
crucial moment—the initiative has lapsed from 
the hands of government. The ball is on the 
ground waiting for some one to make a run 
with it. I urge that business take the ball at 
this crucial juncture and try some real for- 
ward passes, of the kind that government has 
so badly fumbled, to improve our enterprise 
system in behalf of the American people, and 
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to inspire them to renewed enthusiasm and 
confidence toward it. The task is difficult and 
full of discouragement, but it seems to me 
clear, definite, and inescapable. I believe it 
is the only strategy by which it may be pos- 
sible to save the enterprise order in America.” 


Gas Bill Passes 


C= regulation of the natural gas pipe-line 
industry was approved by the Senate on 
June 7th in passing a House bill giving the 
Federal Power Commission broad authority 
over interstate sales of natural gas. Because 
of several minor amendments, the bill was sent 
back to the House where it was expected it 
would be accepted without being sent to con- 
ference. 

The major purpose of the legislation is to 
set up governmental regulation of natural gas 
sales at wholesale, similar to that now exer- 
cised over electric power sales at wholesale. 
The bill covers the field originally covered in 
a section of the Public Utility Holding Com- 
pany Act which was eliminated from that 
measure before its passage by Congress. The 
bill applies to transportation and sale in in- 
terstate commerce and not to local distribution 
or to the production or gathering of natural 
gas. 


Avoidance of Federal Power 


Competition Promised 


TS U. S. Senate on June 2nd rejected the 
amendment of the Appropriations Com- 


mittee to prohibit PWA financing of munici- 
pal power systems which would compete with 


privately owned plants. The rejection was 
made with a shouted chorus of “nays.” 

Previously it had defeated, 46 to 30, a sub- 
stitute offered by Senator Maloney, Democrat 
of Connecticut, designed to meet objections to 
it. The committee amendment had been dis- 
owned by a committee majority and even in 
part by its author, Senator Hale, Republican 
of Maine. 

Although the amendment in barring PWA 
loans mee grants to any public project com- 
peting with a private enterprise whose rates 
are under public regulation would have 
blocked PWA advances for subways, water 
systems, bridges, public markets, and many 
other utilities besides those supplying electric 
power, the entire discussion turned on the 
merits or demerits of its effect on the power 
utilities. 

The action came after Senator Barkley, 
majority leader, had read a promised state- 
ment giving President Roosevelt's views on 
the issue. The President, according to this, 
also apparently took the view that only power 
utilities were involved. 


TVA Urged to Fix Power Costs 


— Norris recently said he believed the 
Tennessee Valley Authority should hasten 
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its allocation of power costs on TVA dams so 
that a definite yardstick for measuring pri- 
vate electric rates could be fixed. 

Dr. Arthur E. Morgan, ousted TVA chair- 
man, has charged that “hidden subsidies” en- 
able TVA to hold its power rates down. Those 
charges turned attention of the congressional 
TVA investigating committee to the yardstick 
problem, and some members said they hoped 
the committee could aid in solving it. 

Francis Biddle of Philadelphia has been 
appointed chief counsel of the investigating 
committee. 


St. Lawrence Waterway 
Opposed 


Aw American proposal for development 
of the St. Lawrence waterway encoun- 
tered opposition early this month from many 
of the Senators who blocked the $500,000,000 
project four years ago. 

Secretary of State Cordell Hull on May 
3lst submitted to the Canadian government a 
broad plan for development of the Great 
Lakes-St. Lawrence basin in the form of a 
draft treaty which would be used as the basis 
for the negotiation of a definitive treaty. 

The proposal contemplates a 27-foot chan- 
nel which would carry ocean-going vessels as 
far as Duluth, construction of hydroelectric 
works, further improvement of the power re- 
sources and scenic beauty of Niagara, and 
throw open to intensive development the rich 
iron ore beds in northern New York which lie 
in the area south of the International Rapids. 

Development of the ore deposits would be 


made possible, it was suggested, through the 
combination of cheap hydroelectric power and 
efficient transportation. Officials said, how- 
ever, that nothing so sweeping as the TVA 
was under contemplation. The resources are 
there, it was pointed out, and it has long been 
realized that they would be utilized much 
more than they have been, if power and trans- 
portation conditions were favorable. 

The proposal of Secretary Hull suggested 
the construction of a deep water canal around 
the International Rapids, the construction of 
a power dam in the rapids, and the power and 
scenic development of Niagara. If the canal 
should be on the Canadian side, Canada 
would construct it, but it would be financed 
by the United States. The power dam would 
be built and paid for by the United States, but 
the power plant superstructure on the Cana- 
dian side would be built and paid for by Can- 
ada. The United States would proceed immedi- 
ately with her work, but Canada would be 
given until 1949 to complete construction. The 
United States could complete her work in 
about five years. The total cost of the project 
for the United States was estimated at less 
than $225,000,000 

Senator Wagner of New York opposed the 
American offer to finance construction by 
Canada of the waterway around International 
Rapids, but approved Hull’s suggestion that 
the United States build a hydroelectric project 
at the rapids. Senator Copeland, also of New 
York, announced he was against the seaway 
project “100 per cent.” 

Senator Pittman (D.) of Nevada, who 
worked for acceptance of the 1934 treaty, pre- 
dicted the new offer would be bitterly debated. 


Alabama 


Bond Issues Approved 


HREE north Alabama municipalities—De- 

catur, Hartselle, and Courtland — re- 
ceived authority from the State Public Works 
Board on May 3lst to issue bonds for PWA 
loans with which to construct municipal elec- 
tric systems. The cities are in the area of the 
TVA power development. 

Decatur was authorized to borrow $268,000; 
Hartselle $33,000, and Courtland $25,000. 
Representatives of each municipality said the 
loans already had PWA approval and would 
be supplemented by 45 per cent grants. 

Approval was granted over protest by the 
Alabama Power Company. A. S. Coleman, 
vice president of the company, requested the 
board to postpone action on the applications 
pending completion of discussions between 
power company and TVA officials “looking to 
the acquisition” of private utility properties 
in that region by the Tennessee Valley 
Authority. 


819 


Competes with TVA 


HE Alabama Power Company last month 

stated that it would “keep on operating” 
in Guntersville despite construction there of a 
municipal distribution system for the sale of 
TVA government power. It was believed that 
the situation in Guntersville was the first in 
which a private utility would compete with a 
newly built municipal system using TVA cur- 
rent. 

The company said that TVA rates at Gun- 
tersville “undoubtedly” would be lower than 
its own charges, but that “customers are stick- 
ing with us.’ 

The municipal system now is selling TVA 
power and was recently completed at a cost of 
$124,000. Distribution lines of the Alabama 
Power Company run down one side of the 
streets, while those of the municipal system 
are on the other. The company holds a valid 
franchise to do business in the city which 
has many years to run. 
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Arkansas 


Gas Rate Protested 


TS Arkansas Louisiana Gas Company ap- 
pealed to the U. S. Supreme Court on 
June Ist in an effort to put into effect a gas 
rate higher than that of 45 cents a thousand 
cubic feet established by the city council of 
Texarkana. The tribunal was asked to review 
a decision of the eighth circuit court of ap- 
peals that the rate was valid and not confisca- 
tory. 

Texarkana’s city council put the rate into 
effect in 1923. Ten years later the company 
filed an application for an increase on a down- 
ward sliding scale beginning at $1.75 for the 
first thousand cubic feet. The city council re- 
jected the application with a resolution stat- 
ing the rates still were too high, and on Feb- 
ruary 13, 1934, put into effect a 40-cent rate. 
This rate was held to be confiscatory by the 
Western Arkansas Federal District Court. Its 
decision left in effect the previous rate of 45 
cents. 

The company argued that according to the 
provisions of the council’s resolution, the 45- 
cent rate expired when the 40-cent rate be- 
came effective. It contended, therefore, that 
the district court “in considering the validity 
of the 45-cent rate and in sustaining it, after 
invalidating the 40-cent rate, acted, legisla- 
tively and not judicially.” 


Opposed to Pay Telephones 


AY ordinance prohibiting installation of pay 
telephones in business houses whose 
owners do not desire them, was passed by the 
Fayetteville city council last month, climax- 
ing several weeks of discussion. 

Dr. David Mallory of Fayetteville and 
Thomas F. Butt of Eureka Springs, law stu- 
dents at the University of Arkansas, were 


authors of the ordinance, which also ordered 
the Southwestern Bell Telephone Company to 
give restricted long-distance service to any 
subscriber who may request it. 

Representatives of the company asked the 
council to defer action on the ordinance until 
they could prepare a counter proposal. The 
company recently installed coin box tele- 
phones in most of the city’s cafes and drug 
stores, contending that the return on free 
phones in those places was not sufficient to 
pay for the service. 


Seeks to Retain Permit 


Ha C. Couch, president of the 
Arkansas Power and Light Company, 
last month asked the Federal Power Commis- 
sion not to revoke its permit to the White 
River Power Company to construct a power 
project at Wildcat Shoals in Arkansas. 

The commission had cited the White River 
Power Company, a subsidiary of the Arkansas 
Power and Light Company, to show cause 
why the license granted to it for the Wildcat 
Shoals project should not be revoked on 
grounds that development of the project was 
unnecessary. The commission said that the 
White River Power Company and _ the 
Arkansas Power and Light Company had 
adequate sources of energy to supply their 
consumers in the area that would be served 
by the Wildcat Shoals project. 

Couch wrote the Federal commission ask- 
ing it to extend the time period of the permit. 
He said $1,300,000 had in invested in the 
project and that delay in construction was due 
to economic conditions beyond control of the 
company. He asked that the commission 
maintain the permit in effect for a “reasonable 
time” that it might fully determine the con- 
sumer needs of the area that would be served. 


California 


Municipal Plant Dealt New 
Blow 


HE plans of the Glendale municipal pub- 
lic service department for a $1,500,000 
electrical generating plant were dealt another 
blow last month at a city council meeting. 
The Glendale Industrial Association’s 
power committee in a supplemental report as- 
serted that the city could obtain adequate elec- 
trical energy from the Southern California 
Edison Company by installing a $500,000 fre- 
quency-converter plant. The original report 
of the committee challenged the public serv- 
ice department’s contention that there were no 
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other sources to obtain power assertedly 
needed over the volume now received by the 
city from Boulder dam. 

In the communication the group asserted 
that a proposal by the Edison Company to 
supply the city power had not been submitted, 
at a conference on the electrical energy prob- 
lem between members of the committee, city 
officials, and the Chamber of Commerce on 
May 17th and demanded to know the reason. 

The proposal was declared to have been 
sent May 12th and to have been received May 
13th at the city hall. 

The council was further told at its recent 
meeting that installation of the frequency- 
converter plant to change electricity from the 
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Edison Company’s 50-cycle current to 60 
cycles used in Glendale would net a saving of 


$70,000 a year over the cost of generating a 
like amount of current by the proposed plant. 


Indiana 


Approves Acquisition 


upce Curtis Marshall, of the Jefferson 

county circuit court, acting as special judge 
in Dearborn Circuit Court, recently upheld the 
right of the city of Aurora to acquire through 
condemnation proceedings the Aurora prop- 
erty of the Public Service Company of In- 
diana, a public utility. 

Judge Marshall based his ruling on a 1933 
legislative act providing for municipal own- 
ership by giving cities the right to condemn 


and acquire electric, water, and gas utilities. 
Judge Marshall also held that the Union 
Trust Company, Indianapolis, trustee, was the 
owner of a first mortgage on the property. He 
appointed William Markland, R. V. Achats, 
and Albert Karstetter, all of Lawrenceburg, 
to appraise and assess the property and re- 
port on or before the first day of the October 
term of Dearborn court. 

The Public Service Company, it was said, 
would appeal the decision to the state supreme 
court. 
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Power Impetus Seen 


L E. Swanson, attorney for the Calhoun 
* County Electric Codperative Associa- 
tion, recently announced that an obstacle had 
been removed for the rural electric lines. The 
Iowa Continental Telephone Company, Swan- 
son said, had agreed to reconstruct its lines 


where the new power lines would parallel the 
phone lines and result in interference by in- 
duction. 

Codperative officials said the phone firm 
had made the promise, despite a state com- 
merce commission ruling that a phone firm 
could collect part of the cost of reconstruc- 
tion of lines in such a case. 


Louisiana 


Agree on Reductions 


i reductions by the Gulf Public Service 
Company aggregating $50,000 a year in 
22 communities of the state were announced 
at the offices of the public service commission 
last month by Colonel P. A. Frye, secretary of 
the state commission. The reductions ranged 
from 9 to 19 per cent and averaged 12 per 
cent, Colonel Frye said. 

It was explained that the reductions were 


the result of an agreement worked out by the 
commission with the Gulf Public Service 
Company and that there were no investigation 
charges. 

The reduced rates are effective in New 
Iberia, Baldwin, Centerville, Breaux, Bridge, 
Eunice, Glenmora, Jena, Loreauville, Charen- 
ton, Garden City, Washington, Mamou, De 
Quincy, Winnfield, Campti, Jeanerette, Pat- 
terson, Berwick, Crowley, Basile, Cotton 
Valley, and Coushatta. 


M ichigan 


half of Ferndale, Berkley, Huntington Woods, 


Ask Gas Hearing 


Qe and Macomb county municipali- 
\¥ ties on June 2nd petitioned the state pub- 
lic utilities commission for a hearing to 
determine if Consumers Power Company 
artificial gas rates are excessive and if Michi- 
gan natural gas may be brought to the area. 
The petition, filed by Orph C. Holmes, Fern- 
dale city attorney, was to be presented in be- 
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East Detroit, Pontiac, Royal Oak, Pleasant 
Ridge, Oak Park, and Clawson. According 
to Holmes, present gas rates in the two 
counties are “excessively high” compared to 
those in Detroit and Bay City, where natural 
gas is distributed. The petition asserted that 
the rates were so high they prohibited the use 
of gas for industrial and household heating 
purposes. 
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The petition asserted that in 1936 the aver- 
age cost in Detroit for Texas natural gas was 
60.9 cents a thousand cubic feet. In Bay City 
the average for Michigan natural gas was 41.2 
cents. In Pontiac, for artificial gas, the aver- 
age was $1.099 a thousand. 

Holmes asserted that the Pontiac district 
customers of the Consumers Company would 
have saved $717,566 if they had had the De- 
troit rates and $1,006,160 with the Bay City 
rates. He charged that the average rate in the 
district was 80 per cent higher than in Detroit 
and 167 per cent higher than in Bay City. 

The petition also asserted that the higher 
rates were a burden chiefly on householders, 
who would have saved $447,990 at the Detroit 
rates, or $583,111 at the Bay City rates. 


Rate Reduction Opposed 


W C. BLANCHARD, president of the Michi- 
e gan Gas and Electric Company, of 
Dowagiac, recently filed an answer with the 
state public utilities commission denying the 
commission’s authority to order the company 
to show why it should not reduce its electric 
rates in Dowagiac and Constantine. 

The state commission indicated it would is- 
sue an order later. The company asked per- 
mission originally to reduce its rates to the 
level of municipal plants in those two com- 
munities. Blanchard’s answer said a rate re- 
duction was not actually requested and that 
the company did not desire an audit and ap- 
praisal proposed by the commission. 


Mississippi 


Electric Rate Cut 


FFECTIVE July Ist the Mississippi Power 
Company will reduce electric rates in 
Meridian and other communities supplied by 
the system with the exception of the Columbus 
district. 
A saving of from $32,000 to $35,000 per 


year to the users of electricity in Meridian will 
result from the reduction, according to Mayor 
Vinson, who, with other mayors from that 
section, was instrumental in obtaining the new 
rate program. Under the rate reduction plan, 
Mayor Vinson said, the company has set u 
an electric program whereby reductions will 
be obtained within the twelve months. 


Missouri 


Appeal Denied 


oy that the state supreme court had 
not finally disposed of the case, the U. 
S. Supreme Court on May 23rd dismissed the 
appeal of the Laclede Company of St. 
Louis for a review of the 6 per cent rate re- 
duction to commercial and domestic gas con- 
sumers ordered by the state public service 
commission. The state supreme court had up- 
held the reduction, but had ordered a reéx- 
amination by the commission of certain ques- 
tions relating to valuation. : 

The Supreme Court on the question of the 
distribution to consumers of more than $1,- 
000,000 impounded since the rate reduction 
was ordered, held that “no ruling of the state 
court for such a distribution is before us.” 
The company in its appeal contended it was 
the duty of the state court to order distribu- 


tion of the impounded funds pending the out- 
come of the validity test of the order. 

The high court, in its opinion, which was 
based on procedure of the case and not on 
merit, found the commission contention a new 
value might be placed on the company’s as- 
sets in a reéxamination, which would result 
in the fixing of a new rate, “well taken.” 


Must Restore Service 


Te state public service commission on 
May 26th continued in effect “until fur- 
ther notice” its order of April 15th directing 
the Arkansas-Missouri Power Company to 
resume electric service to Thayer, Mo. ; 

Service was stopped by the company April 
14th as the climax of a controversy over erec- 
tion of a municipal plant. The state commis- 
sion then ordered service resumed. 


New York 


Asks Water Power Vested 
in State 


Cw Poletti, supreme court justice, on 
May 25th announced that at the request 
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of the trustees of the Power Authority of the 
State of New York he would introduce at the 
Constitutional Convention a proposal which 
would “forever” guarantee public ownership, 
possession, and control of the state’s water 
power resources. It would seek to establish 
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the right of the people to sole possession of 
the water power and would end a bitter strug- 
gle, waged for more than fifty years. 

The proposed amendment reads as follows: 

“The beds and waters of the rivers or the 
portions of the rivers within the boundaries 
of the state and the power and power sites in, 
upon or adjacent to such rivers, owned or 
controlled by the people of the state, or which 
may hereafter be recovered by or come within 
their ownership, possession and control there- 
of shall always be vested in the people of the 
state and the state shall neither lease, license, 
sell nor transfer these properties and rights 
other than to a public corporation or other 
public agency, duly authorized by the legisla- 


ture to develop them in the interest of the 
people of the state. 

“Any development or improvement so au- 
thorized shall remain the property of the 
state and under its management forever. The 
state may authorize such public corporation or 
agency to sell and distribute any power gen- 
erated in such manner as may be prevailed by 
the legislature.” 

Judge Poletti made public a copy of a let- 
ter sent to him by Frank P. Walsh, chair- 
man of the Power Authority, who asserted 
that the trustees “unanimously recommend 
that the Constitution of the state be amended 
through the inclusion of the state’s power re- 
sources in the interest of the people.” 


Ohio 


PWA Asked for Fund 


HE city of Columbus early this month 

asked Federal PWA officials to release 
approximately $65,000 to permit preparation 
of engineering details for the $1,030,000 ex- 
tension to the municipal light plant. 

Service Director Lewelyn Lewis and Rob- 
ert N. Tucker, superintendent of the munici- 
pal light plant, conferred with L. A. Boulay, 
state PWA administrator, regarding the light 
plant extension. Director Lewis asked that 
approximately $65,000 be allocated to the city 
from a cash grant of $300,000 earmarked for 
the light plant extension. 

City officials also sought advice of Mr. 
Boulay and his engineers regarding possible 
loopholes open to the municipal government 
which would enable it to circumvent court 


action by the Columbus & Southern Ohio 
Electric Company, which would check the city 
in its attempt to build the light plant addition. 


Rate Rehearing Asked 


A= of mandamus to compel the state 
public utilities commission to vacate its 
order for settlement of the 14-year-old tele- 
phone rate case and to compel the commission 
to reopen hearings of the case was sought in 
the state supreme court last month by five 
Cleveland persons and organizations in a suit 
filed against the utilities commission. 

The petition contended that the commission 
had failed to determine the “justice, reason- 
ableness or excessiveness” of the advance 
rates which would be approved in the tele- 
phone exchanges affected by the compromise. 


Oregon 


District Proposal Beaten 


—- tabulation of primary election 
returns late last month showed the pub- 
lic utility district proposal for Linn county to 
have been defeated by a majority of over 850 
votes, sponsors of the district asserted they 
would complete their formation over those 
areas which cast a favorable vote. 

The proposal was decidedly beaten in ma- 
jor cities and towns of the county, including 


Albany, Lebanon, and Brownsville. Consid- 
erable of the rural and all sparsely settled sec- 
tions of the county, however, gave majorities 
for and it was in these sections the sponsors 
said they would form new boundaries for a 
public utility district within the county. 

Action of the state hydroelectric commis- 
sion and other governmental bodies upon the 
asserted plans of the utility district sponsors 
was being awaited over the entire county with 
much interest, it was said. 


Texas 


Plant Election OK’d 


EATHERFORD'’s election last November 
voting by a 250 majority revenue bonds 
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for $250,000 for a municipal electric et and 
$350,000 for a water system was upheld by 
Judge J. E. Carter in district court last month. 
The Texas Public Utilities Corporation sued 
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to annul and void the outcome. Notice of ap- 
peal was given. 

The judge ruled that but a dozen illegal 
votes had been cast, that rendering of real or 
personal property, or both, with other quali- 
fications entitled a person to vote, and that as- 
sessment by the tax collector was sufficient, 


without personal renditions being required. 
City Attorney George A. McCall success- 
fully established that property bonds carry- 
ing a lien on real estate, can be voted only by 
real estate owners, but that revenue bonds, to 
be paid from proceeds from utility plants, 
could be voted without personal rendition. 


Utah 


Faces New Fight 


Ava failure of I. G. Bench, Provo city 
recorder, to expedite an ordinance de- 
signed to repeal the power plant ordinance of 
that city, formed the basis of action com- 
menced in the state supreme court on May 
28th. This was the second time the proposed 


municipal plant has taken officials of that city 
into the state supreme court. 

On petition of six Provo residents, the court 
issued an alternative writ of mandamus 
against Mr. Bench, ordering him to carry out 
the steps necessary to get the repeal ordinance 
before the voters or show cause before June 
4th why he should not do so. 


West Virginia 


Reverses Decision 


HE Harrison County Rural Electrification 

Association won from the state public 
service commission last month the order to go 
ahead on its program for supplying power to 
central West Virginia farmers. 

The state commission issued a certificate of 
convenience to the codperative, sponsored by 
the Rural Electrification Administration, for 
construction and maintenance of a distribu- 
tion system. 

It denied, however, permission to build and 
operate a generating plant and ruled the co- 
Operative must not construct any power lines 
to parallel those of the Monongahela West 


Penn Public Service Company. Another hear- 
ing was to be held on the generating plant. 

The association, holding strictly to its orig- 
inal contention it is not a public utility and 
not subject to state regulations, requested the 
certificate several months ago and hearings 
were held at Clarksburg. The commission’s 
order stipulated, however, the codperative is 
a public utility and subject to supervision by 
the public service commission. 

Chairman John J. D. Preston dissented 
from that part of the order allowing the cer- 
tificate for a distribution system but con- 
curred in the sections declaring the associa- 
tion an utility and denying the authority for 
building a generating plant. 


Wisconsin 


Commission Order Affirmed 


ey Judge A. C. Hoppmann on May 
26th affirmed an order of the state public 
service commission for acquisition of an elec- 
tric utility by the village of Cambridge from 
the Wisconsin Power and Light Company. 

In his decision, Judge Hoppmann defended 
the state commission against the contentions 
of the company that the commission had no 
jurisdiction, that certain property of the plant 
was improperly omitted, that the compensa- 
tion was unlawful, that the terms of the ac- 
quisition were unreasonable, and that the pub- 
lice service commission had failed to make 
adequate findings. 

On the first contention, Judge ry de- 
clared the question submitted to the voters 


JUNE 23, 1938 


April 3, 1934, was not ambiguous. The com- 
pany held that the property described in the 

allot was different from that described in a 
resolution passed by the village board. Judge 
Hoppmann held that the board’s action was 
void, because in attempting to tell what prop- 
erty was “used and useful for the convenience 
of the public,” it was assuming a duty of the 
commission. 

On the question of compensation—$25,000, 
not including sums for general equipment, 
supplies, or additions—the court pointed out 
the commission considered all the evidence 
submitted, and that the “credit to be given to 
the testimony, whether expert or erwise, 
was for the commission to determine.” Judge 
Hoppmann said the compensation was not “so 
low as to be unlawful.” 


824 





The Latest 
Utility Rulings 


Transfer of Investment to Out-of-state 


Company Disapproved 


Tes Pennsylvania commission de- 
nied an application by the Keystone 
Telephone Company of Philadelphia for 
approval of the transfer to Eastern Tele- 
phone and Telegraph Company, an affil- 
iated interest, of 570 shares of the capi- 
tal stock of, and $111,271.85 of accounts 
receivable from, Camden and Atlantic 
Telephone Company, an affiliated inter- 
est. The substance of the petition was a 
request for approval of the transfer for 
a nominal consideration of $1. 

No averment had been made that the 
transfer would be in the public interest. 
It was averred that the shares of stock 
were of uncertain and doubtful value, 
and that the indebtedness was likewise 
of uncertain and doubtful value. The 
sole purpose of the transfer, it was al- 
leged, was to simplify the corporate re- 
lations between the companies. The 
commission made the statement quoted as 
follows : 

The simplification of corporate structures 
which the transfer would effect would be 
only a minor simplification, since no cor- 
porate structure would be eliminated. The 
only change would be that petitioner, in- 
stead of directly owning 570 shares of the 
stock of, and $111,271.85 of accounts re- 
ceivable from, Camden and Atlantic Tele- 
phone Company, would own said stock and 
accounts receivable through its wholly 
owned subsidiary, Eastern Telephone and 
Telegraph Company, a New Jersey cor- 
poration, 
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The commission did not think that it 
necessarily followed from the fact that 
the Camden Company might be operat- 
ing at a loss that the Keystone Company’s 
investment in that company was worth- 
less. It was said that, in judging the 
worth of that investment, weight should 
also be given to the value of the Camden 
Company’s facilities as media for the 
transmission of toll messages for the pe- 
titioner and for the petitioner’s wholly 
owned subsidiary, Eastern Telephone 
and Telegraph Company. Weight should 
also be given to the salvage value of 
those facilities if they were to be 
scrapped because their continuance in a 
public service was economically unwar- 
ranted. The commission concluded : 


We cannot approve of the transfer, with- 
out consideration, of so substantial an in- 
vestment of a Pennsylvania public utility 
to an out-of-state affiliated public utility, 
particularly where, as here, the transfer 
could just as well be made for a reason- 
able, substantial consideration without 
effecting any change in the consolidated net 
worth of the affiliated utilities. If such a 
transfer should be made the investment 
would pass out of our jurisdiction, and we 
should be helpless to prevent any later 
transfer that might entail a substantial and 
perhaps unwarranted loss to the Pennsyl- 
vania public utility. Approval of the pro- 
posed transfer will therefore be withheld. 


Re Keystone Telephone Co. of Phila- 
delphia (Application Docket No. 50161). 


Expense of Complying with Investigation Order 
Not Such Injury As Equity Protects 


DECREE of the district court of the 
; United States for the eastern dis- 
trict of Kentucky [23 P.U.R.(N.S.) 


119], dismissing an action in equity to 
restrain enforcement of a commission 
order for a rate investigation, was af- 
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firmed by the United States Supreme 
Court. The court did not find it neces- 
sary to consider the validity of the chal- 
lenged order as it had in the recent cases, 
Natural Gas Pipeline Co. v. Slattery 
(1937) 302 U. S. 300, 21 P.U.R.(N.S.) 
255; Arkansas Louisiana Gas Co. v. De- 
partment of Public Utilities (1938) 23 
P.U.R.(N.S.) —, 58 S. Ct. 770, but the 
court pointed out that to justify the use 
of the extraordinary power of a court of 
equity something more must be involved 
than an application of a statute in an un- 
constitutional manner. There must be 
an allegation and proof of threatened in- 
jury under some of the recognized 
sources of equitable jurisdiction. 

The company insisted that it was com- 
pelled to choose between compliance at a 
heavy cost or noncompliance with risks 
of severe though nonrecurring and non- 
cumulative penalties, and that to stand 
by subjected it to the further risk that 
the commission would fix its rates on the 
commission’s evidence alone. Compli- 
ance with the order, however, it was 
pointed out, subjected the company only 
to an expense in preparing for and 
carrying out an investigation. It was not 
suggested that the expense was dispro- 
portionate to the business of the com- 
pany. No order had been entered fixing 
rates or regulating conduct. Mr. Justice 
Reed, speaking for the court, said: 

The necessity to expend for the investi- 
gation or to take the risk for noncompliance 


does not justify the injunction. It is not 
the sort of irreparable injury against which 
equity protects. 


The conclusion of the court that this 
was not a threatened injury justifying 
intervention was said to be strengthened 
by a balancing of conveniences. The 
opinion continued with the following 
statement : 

By the process of injunction the Federal 
courts are asked to stop at the threshold, 
the effort of the public service commission 
of Kentucky to investigate matters en- 
trusted to its care by a statute of that com- 
monwealth obviously within the bounds of 
state authority in many of its provisions. 
The preservation of the autonomy of the 
states is fundamental in our constitutional 
system. The extraordinary powers of in- 
junction should be employed to interfere 
with the action of the state or the deposi- 
taries of its delegated powers, only when it 
clearly appears that the weight of con- 
venience is upon the side of the protestant. 


At the outset of the case the court dis- 
posed of objections to Federal jurisdic- 
tion, holding that if proper grounds were 
presented the Federal courts could prop- 
erly enjoin enforcement of an order of 
an administrative commission of this 
sort, notwithstanding the prohibition of 
the Johnson Act. It was said that no 
adequate remedy at law exists so as to 
deprive Federal courts of equity juris- 
diction unless it is available in the Fed- 
eral courts. Petroleum Exploration, Inc. 
v. Public Service Commission of Ken- 
tucky et al. 


e 


Commission Asserts Jurisdiction over 
Municipal Plant Service beyond City Borders 


N investigation of proposed advances 
in rates of the municipal water 
plant operated by the city of Phoenix 
was ordered by the Arizona commission 
after holding that public utility service 
outside the city limits was subject to 
commission regulation and that the city 
could not advance rates for such service 
until express approval thereof has been 
given by the commission. 
The commission referred to the fact 
that in Harrer v. Phoenix, P.U.R. 
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1918D, 352, it had reviewed the subject 
somewhat comprehensively, citing many 
authorities holding that when a munici- 
pality goes beyond its municipal limits 
in the rendition of services of a proprie- 
tary nature as distinguished from gov- 
ernmental capacity it must comply with 
all the laws, rules, and regulations ap- 
plicable to a private individual or cor- 
poration. The commission reaffirmed the 
conclusions set forth therein, stating at 
the time: 
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Developments since the Harrer opinion 
have served to strengthen our conclusions 
set forth therein. We emphasize the belief 
that the framers of our Constitution did not 
intend that a very considerable portion of 
our people should be left entirely out of 
the protection that it accords the citizens 
of the state... 

The instant case affords excellent justifi- 
cation for this conclusion. The United 
States Census of 1930 gave to the city of 
Phoenix a population of approximately 48,- 
000 within the city limits and to the city and 
its immediate environments, designated by 
the Census Bureau as a metropolitan area, 
92,000. Thus it will be observed that within 
this comparatively small district there 
would be 44,000 people potential victims of 
a rule that would exclude them from any 
protection against excessive rates for the 


BJECTION was made by a competitor 
O to the transfer of the capital stock 
of the Penn Transit Company by West 
Penn Railways Company to City Coach 
Lines, Inc., on the ground that the pur- 
chaser was a foreign holding company. 
The Pennsylvania commission never- 
theless authorized the sale of the stock in 
view of the fact that transfer of control 
to a foreign holding company offered the 
only reasonable promise of adequate bus 
service to the people of the community. 


= 


service of water for domestic purposes by 
the city of Phoenix. It is perfectly safe to 
assume that no member of the Constitu- 
tional Convention now living would say 
that it was his intention to leave almost 50 
per cent of the people without recourse in 
the case of alleged unreasonableness of 
rates and charges for water service, and 
that would be the case in the event that our 
conclusions are in error since the Constitu- 
tion makes this commission the sole and ex- 
clusive authority in the determination of 
the reasonableness of rates of public serv- 
ice corporations. There is no other source 
to which the complainants herein and 
others similarly situated might apply for 
relief. 


Walker et al. v. City of Phoenix (Docket 
No. 7403-E-607, Decision No. 9710). 


=e 
Sale to Foreign Holding Company 


Then, too, its was said, passage of control 
would be simply a passage of control 
from one holding company to another. 
The commission added to its opinion the 
following : 

In common with many others, we dep- 
recate holding company control of public 
utilities because of the evils oftentimes at- 
tending, though not necessarily inherent in, 
such control. 


Re West Penn Railways Co. (Applica- 
tion Docket No. 35468). 


Illegal Competition by City Not a Ground for 
Injunction against Administrator 


HE district court of the United 

States for the District of Columbia, 
in dismissing suits by power companies 
against the Administrator of Federal 
Emergency Administration of Public 
Works and others, rejected a contention 
by the power companies that their suits 
should be distinguished from the case of 
the Alabama Power Co. v. Ickes [21 
P.U.R.(N.S.) 289]. The companies con- 
tended that while the competition which 
the Alabama Power Company antici- 
pated was legal competition, the compe- 
tition to which these companies would 
be subjected as a result of Federal loans 


to finance municipal plants would be il- 
legal because in each case the munici- 
pality was without right to distribute 
electricity in competition with the com- 
panies. The court declared: 


In none of the cases are the plaintiffs en- 
titled to injunctive relief, upon the theory 
thus advanced, because the competition 
which they fear must come from the re- 
spective municipalities and not from the 
defendant. It is not contended that the de- 
fendant is proposing to become a competi- 
tor or that he will have any right, title, or 
interest in the proposed plants when com- 
pleted, or anything to do with operating 
them. Consequently, he is not a 
party for the purposes of the suits. 
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Arkansas-Missouri Power Co. v. Kennett 
(1935) 78 F. (2d) 911, 21 P.U-R.(N.S.) 
612. Moreover, under plaintiffs’ theory the 
municipalities are indispensable parties 


and, not having been made parties and 
given an opportunity to be heard, the in- 
junctions cannot be allowed to stand. Balter 
— (1937) 67 App. D.C. 112, 89 F. (2d) 


Moreover, in none of the cases does it 
appear that the anticipated competition will 
be illegal. 
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As to a claim that a city had no right 
under the state law to accept a grant 
from the Federal authority, it seemed to 
the court that this question was one of 
state law which the courts of the state 
should decide. It also appeared that suits 
had been brought in the state courts and 
that a final decree sustaining the city’s 
demurrer had been entered. Metropoli- 
tan Edison Co. v. Ickes, 22 F. Supp. 639. 


Taxation As Affecting Comparison of Municipal 
And Company Water Rates 


Bh. Utah commission, in passing 
upon proposed rates of a water 
utility company, required the metering 
of residential users, provided that where 
a garage or business is operated in con- 
nection with a residence each should be 
separately metered, or the minimum ap- 
plying to both should be charged if water 
is drawn through one meter, and held 
excessive a meter installation charge of 
$20 in cases where meter installation did 
not cost that much. 

The commission said concerning rates 
of a private company as compared with 


municipally operated utility companies: 


That the tax levies on persons residing 
in this district are very low, partially by 
reason of the fact that property owners are 
not subject to a levy for maintaining a wa- 
ter system, or for any other municipal ex- 
pense, and therefore the rates charged by a 
private water utility can be somewhat 
higher than rates charged in a city where 
property is assessed to aid in the mainte- 
nance and operation of a municipal water 
utility, and such rates still be comparatively 
reasonable. 


Re St. Joseph Water & Irrigation Co. 
(Case No. 2086). 


e 


Suit against Rate Order Permitted in State 
Court after Defeat in Certiorari Proceedings 


TEMPORARY injunction was granted 
to the Consolidated Water Com- 
pany of Utica to restrain enforcement of 
a rate reduction order of the New York 
commission in a suit wherein the order 
was attacked as confiscatory. Certiorari 
proceedings to review the commission 
order had been terminated with a deci- 
sion by the United States Supreme Court 
that the company had no standing to 
raise a question as to the exercise of the 
independent judgment of a court as to 
law and facts, since the company had not 
invoked the plenary jurisdiction of a 
court of equity and it did not appear that 
this remedy was not available under the 
state law. 
Following dismissal of its appeal by 
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the Supreme Court [22 P.U.R.(N.S.) 
136], the company commenced its equity 
suit against the commission and applied 
for a temporary injunction. The com- 
mission contended that where a public 
utility proceeds by certiorari and a de- 
termination is had, thereafter the door to | 
equitable relief in a plenary action is 
closed. 

The court conceded that there had 
been some question as to the right to 
equitable relief when there remained 
available the right to the parallel pro- 
ceeding in certiorari, but speaking 
through Mr. Justice Bergan the court 
made the following statement on the 
question : 

Upon the allegations of confiscation of 
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its property stated in both causes of action 
in the complaint, this court should enter- 
tain the suit now brought by the plaintiff. 
The Supreme Court has declined, upon the 
plaintiff’s appeal, to consider the merits of 
its contention that it has not had the benefit 
of the exercise of the independent judg- 
ment of a court as to the facts upon the 
issue of confiscation, because the plaintiff 
had not, at the time such appeal was taken, 
sought to invoke the jurisdiction of this 
court in equity, and it did not appear to the 
sa Court that the remedy is not avail- 
able. 

Whatever may have been the uncertain- 
ties of our judicial policy heretofore, I think 
we are bound in deference to that opinion 
to entertain this action. Having exhausted 
the remedy that has been, at least, the com- 
mon means in this state of reviewing rate 
determinations of the defendants, and hav- 
ing raised the question in that proceeding 
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that it had not been granted the benefit of 
an independent judicial judgment upon the 
facts on the question of confiscation to 
which it is entitled as a matter of right, and 
the limitations in certiorari ruling out this 
scope of relief, having been reiterated by 
the court of appeals, upon the appeal to that 
court the plaintiff is, in effect, remitted here 
by the Supreme Court for such equitable 
action as we may be willing to entertain. 
Either our practice gives no place to such 
plenary judicial inquiry, in which event re- 
lief against confiscation must be sought in 
the Federal judicial system, or our prac- 
tice admits of the remedy, and this com- 
plaint should be sustained. Under the prin- 
ciples that have been discussed the plaintiff 
is entitled to this scope of relief, which, un- 
til now, has not been afforded. 


Consolidated Water Co. of Uticav. Malt- 
bie et al. 3 N. Y. Supp. (2) 799. 


Choice of Service from Parallel Telephone Lines 


HE Wisconsin commission dis- 
missed proceedings relating to a 
proposal by the Wisconsin Telephone 
Company to extend service to two resi- 
dents on a road where its lines paralleled 
those of the Willow Springs Telephone 
Company. Objection was made by the 
latter company that the Wisconsin Com- 
pany was not furnishing service along 
the highway and that if service were to 
be rendered to any subscribers where the 
lines paralleled others in the same vicin- 
ity now, subscribers of the Willow 
Springs Company would desire service 
from the other company. 
The commission dismissed the pro- 
ceedings with this statement: 


For many years the commission and the 


telephone utilities of the state have inter- 
preted the antiduplication statute to mean 
that where the exchange lines of two com- 
panies operate along the same highway the 
election as to which service residents on 
that highway shall have rests entirely with 
those residents, provided that they can be 
served by a service drop from either of the 
existing lines. The testimony in this case 
indicates that both petitioners for appli- 
cant’s service can thus be served. 

The reasonableness of this generally fol- 
lowed rule is apparent. No regulatory body 
is in a position, when two companies’ serv- 
ices are available, to select the service 
which any one subscriber or group of sub- 
scribers should have. No persuasive reason 
has been presented which warrants the com- 
mission according the situation herein any 
different treatment from that which has 
been accorded many other like situations. 


Re Wisconsin Telephone Co. (2-T-427). 
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Commission Deplores Bitter Feeling between 


Utility and 


O* complaint to the Arizona commis- 
sion against irregularities in the 
practices of a water utility, the commis- 
sion ordered the company to adhere to 
the approved charges for tapping and 
main extensions and to refund moneys 
collected in excess of such charges. It 
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Customers 


appeared that there was bitter feeling be- 
tween the management and some of the 
customers. 

The commission said this was to be re- 
gretted as it worked to the disadvantage 
and inconvenience of all parties con- 
cerned. The commission continued : 
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A public utility is selling a service. Wa- 
ter is God’s gift to man. It is free. The 
utility is selling a service for the distribu- 
tion of water and not water as a commod- 
ity. From its nature a utility should recog- 
nize that it is selling a service to the com- 
munity. We grant the privilege of render- 
ing such a service. One of our duties is the 
regulation of such a service and in this we 
have prescribed or approved rates and rules 
which are just and reasonable for the utility 


HE New Jersey Board of Public 

Utility Commissioners denied a pe- 
tition for an order to cause the recon- 
struction and repair of an underpass on 
the ground that the present highway as 
diverted was not a “passage” under the 
railroad right of way within the legisla- 
tive contemplation of a statute requiring 
railroad to maintain passages over, un- 
der, and across railroad or right of way 
at crossing. County of Hudson v. Erie 
Railroad Co. et al. 


The Wisconsin commission held that 
it had no power to abate a nuisance and 
that it was without jurisdiction to enter 
an order for such abatement by requir- 
ing a railroad company to install either 
Diesel or electric engines to supplant 
present steam locomotives. Milwaukee 
v. Chicago, Milwaukee, St. Paul & Pa- 
cific Railroad Co. (2-R-746). 


The Wisconsin commission dismissed 
a complaint by a village against an elec- 
tric rate for lighting a municipal athletic 
field. The commission held application 
of the commercial rate to such field was 
reasonable. Village of Valders v. Wis- 
consin Public Service Corp. (2-U-1148). 


The North Dakota commission held 
that a gas utility which had entered into 
written contract with certain customers 
to furnish gas for heating purposes at a 
guaranteed price for the season had vio- 
lated its tariff rates and that the con- 


and consumer alike. We cannot but con- 
demn the monopolistic attitude of any util- 
ity towards its consumers. A small utility 
is faced with a limited income and there- 
fore its consumers should be grateful for 
the service rendered, the cost of which in 
a instances exceeds the revenue there- 
rom. 


Re Acme Water Co. (Docket No. 7131- 
E-577, Decision No. 9669). 
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Other Important Rulings 


tracts amounted to a rebate granting an 
undue preference which should be dis- § 
continued. Re Montana-Dakota Utili- 
ties Co. (Case No. 3687). 


The California commission consid- 
ered flood losses of an electric railway 
company with other matters in granting 
certain fare increases as an emergency 
measure, although it was said that ordi- 
narily it would be improper to charge 
such a loss to a short period of time, since 
the loss should be amortized over a rea- 
sonable period as it is an unusual ex- 
pense and therefore should be considered 
as a nonrecurring one. Re Pacific Elec- 
tric Railway Co. et al. (Decision No. 
30783, Application No. 21656). 


The North Dakota commission, in es- 
tablishing electric rates, allowed only 
four average weeks’ operating expenses 
as cash working capital, in view of the 
fact that the utility billed the customers 
at the same time the meter was read. The 
commission allowed 5 per cent for de- 
preciation and 6 per cent for return. Re 
New Era Construction Co. (Case No. 
3661). 


The New Jersey Board of Public Util- 
ity Commissioners, in considering the 
question of sidetrack facilities, held that 
it was without jurisdiction to enforce a 
contract between a shipper and a rail- 
road company. Neureiter & Horre v. 
Central Railroad Co. of New Jersey. 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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RE NIAGARA FALLS POWER CO. 


FEDERAL POWER COMMISSION 


Re Niagara Falls Power Company 


[Project No. 16.] 


ile, § 2 — Jurisdiction of Federal Power Commission — Claims of Indians. 
1. The Federal Power Commission is without power and authority to de- 
termine a claim of an Indian tribe in the nature of a suit to try title to 
lands and adjacent waters utilized by a power project, p. 225. 


wrties, § 18 — Intervention — Federal license proceedings — Claimants to title 


rights. 


2. A petition by an Indian tribe to intervene and become a party to pro- 
ceedings before the Commission on application by a power company for 
amendment of license for a power project, based upon a claim to lands 
occupied by the project, adjacent waters, and a share in the annual charges 
for their use, concerning which questions the Commission has no jurisdic- 


tion, should be denied, p. 225. 


[April 29, 1938.] 


eee by Seneca Nation of Indians for leave to intervene 
in proceedings relating to amendment of license; demied. 


By the Commission: Upon petition 
kd June 7, 1937, by the Seneca Nation 
{Indians of New York for leave-to 
tervene and become a party to the 
ceedings before the Commission on 
t application of The Niagara Falls 
bwer Company for amendment of 
mse for Project No. 16 to divert an 
ditional 275 cubic feet per second 
rough said project ; 

[1,2] It appearing that: 

(a) The said petition is based up- 
1a claim by said Seneca Nation to 
tlands occupied by said Project No. 
, the adjacent waters, and a share in 
¢annual charges for their use; 

(b) The Commissioner of Indian 
Miairs, who could represent the said 
kneca Nation in such proceedings, 
as requested by the Commission to 
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consider the said petition and com- 
ment or make recommendations there- 
on; 

(c) The Assistant Commissioner 
of Indian Affairs, with the approval 
of the Assistant Secretary of the In- 
terior, has advised the Commission 
that pending a determination by the 
Department of Justice of the merits 
of the aforesaid claim of the Seneca 
Nation, no objection will be interposed 
by his department to a dismissal of 
said petition without prejudice and 
that he had been advised by a repre- 
sentative of the Seneca Nation that he 
was agreeable to such procedure ; 

(d) The claim of the Seneca Na- 
tion is in the nature of a suit to try ti- 
tle to the lands and adjacent waters 
utilized by Project No. 16, and the 

23 P.U.R.(N.S.) 
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Federal Power Commission is with- said proceedings be and it is hereh 
out power and authority to decide dismissed without prejudice to th 
such questions ; right of the Seneca Nation to asse 
The Commission orders that: and establish ownership or title to said 
The said petition for leave to inter- lands and waters in any other appro 
vene and become a party to the afore- . priate proceeding. 





MICHIGAN PUBLIC UTILITIES COMMISSION 


Re Washtenaw Gas Company 


[D-1374.] 


Certificates of convenience and necessity, § 159 — Scope of proceedings — Con 
sideration of gas supply — Validity of contract. 

1. The Commission, in determining whether public convenience and neces 
sity requires the construction of a pipe line to bring natural gas from a 
interstate transmission line to a particular city, cannot determine the valid 
ity of contracts giving certain companies the exclusive right to purchase 
local gas or determine the availability of other natural gas sources, since 
in this proceeding the Commission cannot pass on the convenience and 
necessity of some other pipe line than the one covered by the company’s 
petition, p. 234. 


Certificates of convenience and necessity, § 11 — Commission jurisdiction — Es 
toppel to question — Filing of application. 

2. A gas company by applying to the Commission for a certificate of con 
venience and necessity for the construction of a pipe line is estopped fra 
denying the Commission’s jurisdiction to determine convenience and neces 
sity, and the company by such application, for the purpose of the proceed 
ing, irrevocably confirms the necessity and propriety of a determination 
by the Commission of the convenience and necessity of the proposed pipe 
line, p. 236. 


Interstate commerce, § 23 — What constitutes — Local transportation of gas — 
Delivery from interstate line. 
3. Transportation by a local gas company, through a pipe line, of gas 
delivered from an interstate transmission line for distribution locally does 
not constitute interstate commerce, but it is part of and incidental to the 
local business of distributing gas, p. 236. 


Certificates of convenience and necessity, § 11 — Commission jurisdiction — 
Denial of construction right — Effect on applicant's contract. 
4. A gas company which becomes a party to a contract with an interstate 
natural gas transmission company providing for the purchase of gas and 
providing that the contract will be inoperative.in event the company is pro- 
hibited from distributing natural gas by any order of a governmental agen- 
cy is in no position to set up the contingently and potentially inoperative 
23 P.U.R.(N.S.) 226 
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contract as a bar to the Commission’s jurisdiction to deny a certificate of 
convenience and necessity on application by the company for such a cer- 
tificate to construct a pipe line; it cannot complain of an act of the Com- 
mission because it prevents performance of a contract when such act has 
been invoked and invited by the applicant and when such contract by its 
express terms is rendered inoperative by the said act of the Commission, 


p. 236. 
Interstate commerce, § 28 — Indirect restraint. 


5. A restraint on interstate commerce to be prohibited by the Federal Con- 
stitution must be a direct restraint; a restraint which is indirect, remote, 
incidental, is not prohibited, p. 236. 


Interstate commerce, § 37 — Restraint by state — Disapproval of pipe-line con- 
struction — Local distribution. 


6. Denial by a state Commission of authority for a local gas distributing 
utility company to construct a pipe line to transmit gas from an interstate 
natural gas transmission line to a city where the utility company distributes 
gas locally would not be a restraint on interstate commerce, or the restraint, 
if any, would only be indirect, remote, and incidental to an authorized local 
regulation in the public interest, p. 236. 


Certificates of convenience and necessity, § 159 — Scope of proceeding — Fran- 
chise rights of utility. 

7. The Commission must examine a claimed perpetual right of a gas com- 

pany to do a gas business in a municipality as an incident to the determina- 

tion of convenience and necessity for construction of a pipe line to bring 

natural gas to such municipality, since the question whether public con- 

venience and necessity might be served by investing in the pipe line would 


depend upon the question whether the company has a right to distribute 
such gas or whether the company has no right to do such a business in 
the municipality except by sufferance or at the will of the city, p. 243. 


Franchises, § 42 — Operation and effect — Gas for lighting. 
8. A franchise authorizing a gas utility to manufacture and sell artificial 
gas for lighting for so long as the company shall continue to supply gas for 
lighting furnishes no authority for selling any kind of gas for any purpose 
except lighting, p. 243. 


Franchises, § 42 — Operation and effect — Artificial gas — Natural gas — Pur- 
poses of use. 
9. A franchise granting a utility company the right to manufacture and 
distribute artificial gas for lighting does not include the right to distribute 
natural gas for fuel and heating, p. 243. 


Franchises, § 50 — Transfer of rights. 
10. A gas company which acquires exclusive rights under a franchise which 
does not grant rights to the company’s “successors and assigns” has no right 
to transfer such franchise in the absence of a statute giving companies 
authority to sell and convey their franchises, rights, and privileges, p. 243. 


Franchises, § 56 — Duration of rights — Limitation by corporate life. 
11. A franchise granted to a gas company to manufacture and distribute 
artificial gas for lighting so long as the company shall continue to supply 
gas for lighting does not extend beyond the life of the corporate charter, 
p. 243 
227 23 P.U.R.(N.S.) 
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Franchises, § 53 — Operation and effect — Perpetual rights — Abrogation by 
subsequent ordinance — Acceptance of ordinance. 
12. Any perpetual rights which a gas company or its successors may have 
acquired under a franchise ordinance cannot be asserted after written ac- 
ceptance of a subsequent ordinance which repeals the earlier ordinance 
and provides that the ordinance shall be of no force or effect unless it 
is accepted as provided, p. 243. 


Certificates of convenience and necessity, § 83 — Grounds for denial — Matters 
relating to franchise rights. 

13. Public convenience and necessity would not be served by authorizing 
the construction of a pipe line to transport natural gas, to be purchased 
under contract, from a transmission line to a municipality where the 
applicant company’s franchise has expired, since the rights of the city 
to determine the matter of a new franchise should not be prejudiced and 
the freedom of action of the people of the city should not be restricted 
or coerced by a prior investment in the pipe line or controlled by action 
of the Commission which might make the company’s gas purchase contract 
effective, p. 249. 


Certificates of convenience and necessity, § 11 — Commission jurisdiction — In- 
terference with corporate management. 

14. The Commission has power to deny a certificate authorizing the con- 
struction of a pipe line by a gas company even though that action would 
restrict the corporate powers of management of the board of directors of 
the company in its determination of whether it should contract for and 
purchase interstate gas from a pipe line with which the proposed line would 
connect or purchase local gas for distribution, p. 250. 


[March 14, 1938.] 


F,. Wrenagy by gas company for authority to construct, 
operate, and maintaim a natural gas pipe line; denied. 


> 


By the Commission: The Washte- 
naw Gas Company (hereinafter re- 
ferred to as the Gas Company, or ap- 
plicant, or the petitioner) is a Michi- 
gan corporation. It is now and for 
some years has been engaged in the 
business of producing and distribut- 
ing manufactured gas to the inhabit- 
ants of Ann Arbor, Chelsea, Dexter, 
and contiguous territory in Washte- 
naw county in this state. By far the 
largest part of its distribution of gas 
is in the city of Ann Arbor. The 
number of meters served by the Gas 
Company in Ann Arbor is approxi- 
mately 8,900. 

The Gas Company is a_ wholly 
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owned subsidiary of American Light 
and Traction Company. Other Mich- 
igan subsidiaries of the same holding 
company are Detroit City Gas Com- 
pany, Grand Rapids Gas Light Com- 
pany, Muskegon Gas Company, and 
American Michigan Pipeline Com- 
pany. 

Prior to January 1, 1938, the Gas 
Company held a franchise from the 
city of Ann Arbor authorizing the 
Gas Company to distribute artificial 
gas to the inhabitants of that city. 
That franchise expired on December 
31, 1937, and has not been renewed. 
No other agreements have been en- 
tered into between the city of Ann Ar- 
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bor and the Gas Company relative to 
the continued distribution of artificial 
gas, relative to the distribution of 
natural gas, relative to rates to be 
charged to the inhabitants of said city 
for either kind of gas. 

On May 13, 1937, the Gas Com- 
pany filed with this Commission its 
application for a certificate of con- 
venience and necessity in accordance 
with Act 9, Michigan Public Acts of 
1929, authorizing applicant to con- 
struct, operate, and maintain a natural 
gas transmission pipe line “for the 
transportation and conveyance of nat- 
ural gas from a point on the Louis 
Zink farm near Carlton, Monroe 
county, Michigan, to a point in Wash- 
tenaw county, Michigan, approximate- 
ly two miles east of the said city of 
Ann Arbor, in the township of Pitts- 
field, Washtenaw county, Michigan, 
from which point it will be made avail- 
able to the customers of applicant in 
the city of Ann Arbor and near-by 
communities.” 

The petition states that “the natural 
gas to be so conveyed will be pur- 
chased from the Michigan Gas Trans- 
mission Corporation, a Delaware cor- 
poration, which transports natural gas 
purchased in the state of Texas 
through its interstate pipe line run- 
ning from the Indiana-Illinois state 
line to Melvindale, Michigan. The 
transmission main of applicant will 
connect with the interstate pipe line of 
the Michigan Gas Transmission cor- 
poration at the point on the Louis 
Zink farm above mentioned.” 

The petition further states: ‘For 
the reasons hereinafter stated, appli- 
cant does not at this time file with the 
Commission any schedules of rates at 
which it proposes to deliver natural 
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gas to its own customers in the city 
of Ann Arbor or elsewhere.” 

The reason referred to is stated as 
follows: “Applicant does not pro- 
pose to receive natural gas for trans- 
mission through the proposed pipe 
line unless and until it shall either (a) 
make an agreement with the city of 
Ann Arbor governing natural gas 
rates and notify the Commission 
thereof or (b) file with the Commis- 
sion schedules of rates at which it pro- 
poses to deliver natural gas to its cus- 
tomers in that city.” 

A map or plat of the proposed line 
is attached to and made a part of said 
petition. 

The petition prays “that the Com- 
mission under authority of the appli- 
cable provisions of Act 9 of the Public 
Acts of 1929, approve the said map or 
plat and the construction of said pipe 
line and determine that said pipe line 
when constructed and in operation 
will serve the convenience and neces- 
sity of the public.” 

Notice of a hearing on said petition 
was duly given by the Commission 
and the hearing was held, commenc- 
ing on June 10, 1937, and continuing 
in 1937 on June 11th, June 25th, July 
20th, July 21st, July 22nd, August 
4th, August 5th, August 6th, October 
5th, October 6th, October 7th, and 
October 8th. 


APPEARANCES: The Gas Company 
and the Michigan Gas Transmission 
Corporation (hereinafter called the 
Transmission Company) appeared in 


support of the petition. The Gas 
Company was represented by its at- 
torneys, Frank B. Devine of Ann Ar- 
bor, W. F. Douthirt of New York city, 
and Clare J. Hall of Grand Rapids; 
23 P.U.R.(N.S.) 
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also by Charles R. Henderson, Presi- 
dent and General Manager, Glenn R. 
Chamberlain, one of its Directors, and 
Edward Fischer, Consulting Engineer. 
The Transmission Company was rep- 
resented by Clare J. Hall, its Attorney. 

There appeared in opposition to the 
petition substantially all of the pro- 
ducers of natural gas in the Six Lakes 
field, as well as the proprietors of gas 
wells and gas rights in other fields and 
localities. Four hundred and twenty- 
six farmers owning gas producing 
lands in the Six Lakes field also ap- 
peared in opposition and filed a writ- 
ten protest. No producer or gas land 
farmer appeared in support of the pe- 
tition. The following are some, but 
not all, of the appearances entered at 
one time or another during the hear- 
ing in opposition to said petition: 
George Garner of Six Lakes, repre- 
senting the 426 farmers; R. A. White- 
head, representing Massigan Gas Cor- 
poration, also as an Attorney for other 
producers; Lee S. Miller, represent- 
ing Superior Drilling and Producing 
Company and Refiners Petroleum 
Corporation; Paul B. Whitney, rep- 
resenting Wolverine Natural Gas 
Company; Gaylor W. Norton, repre- 
senting Anderson Gas and Oil Corpo- 
ration and twelve other producing cor- 
porations; Judge Ferris Fitch of De- 
troit, of counsel for the Michigan pro- 
ducers and as Attorney for Independ- 
ent Natural Gas Producers Assn. of 
Michigan, a Michigan corporation; 
Edward J. Lieber, representing the 
Prudential Oil and Gas Corporation, 
and nine other gas producing corpo- 
rations; Guy Obenauer, representing 
the Broomfield Oil and Gas Company, 
and three other producing companies ; 
also himself personally as a producer ; 
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Colonel Chas. W. Miller, Consulting 
Engineer for the producers; Roy F. 
Ide, representing the Ide Oil and Gas 
Corporation and Ide & Glavin Oil and 
Gas Company; A. E. Freeland, repre- 
senting the Wiser Oil Company. 

The opposing producers and farm- 
ers will hereinafter be referred to gen- 
erally as the Producers. 

The city of Ann Arbor appeared 
by Walter C. Sadler, Mayor, and Wil- 
liam M. Laird, City Attorney. During 
the course of the hearing Mayor Sad- 
ler made several statements on the 
record regarding the position of the 
city of Ann Arbor, and after the con- 
clusion of the hearing the mayor and 
city attorney filed printed objections 
for the city to the granting of said ap- 
plication. Further reference will be 
made to the position of the city at a 
later place in this opinion. 

On July 20, 1937, the city of Ypsi- 
lanti by its city clerk, filed with the 
Commission a copy of a resolution 
passed by the Board of Public Works 
of Ypsilanti on July 16, 1937, request- 
ing that the interests of Ypsilanti 
“which operates a municipal plant, be 
properly safeguarded to the extent 
that Michigan gas be made available 
if and when the same should be made 
available to Ann Arbor at a price that 
seems to be advantageous to our com- 
munity.” 


Proposed Pipe Line 


The proposed pipe line would be 
built of electric weld pipe A.P.I. 
Grade B. specification steel, with an 
outside diameter of 6% inches and in- 
side diameter of 6 inches, a wall thick- 
ness of 3/16 inches, and a weight of 
approximately 12.89 pounds per foot 
of length. The line would be located 
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wholly within the state of Michigan, 
and would extend approximately 21 
miles in anorthwesterly direction from 
the Louis Zink farm in Exeter town- 
ship, Monroe county, Michigan, to a 
point in Pittsfield township, Washte- 
nawcounty, Michigan, slightly over one 
mile from the Ann Arbor city limits. 
At the southeast terminus on the Zink 
farm the proposed line would tap the 
22-inch pipe line of the Transmission 
Company. At the point of tapping, 
there would be a metering station for 
the purpose of determining the 
amount of gas delivered into the peti- 
tioner’s line. At the Ann Arbor ter- 
minus there would also be a metering 
and regulating station for the purpose 
of determining the amount of gas 
turned into the petitioner’s distribu- 
tion system. After metering at said 
Ann Arbor terminus the gas would 


be turned into petitioner’s distribution 
system for distribution to petitioner’s 
customers. 


The petitioner itself would con- 
struct and finance the construction of 
the proposed line. The estimated cost 
of the line is $128,842. It proposes to 
finance the construction by loans from 
the American Light and Traction 
Company. Such loans would be evi- 
denced by petitioner’s notes bearing 
interest at not to exceed 6 per cent per 
annum, and such notes would probably 
be payable in five years. By reason 
of the relationship between the Gas 
Company and the American Light and 
Traction Company, such notes, or the 
unpaid part thereof, could probably be 
renewed at maturity. Exclusive of 
engineering and supervision, the es- 
timated cost of the line is $118,748. 
There is added to such amount 84 per 
cent thereof for engineering and su- 
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pervision, amounting to $10,094. This 
amount would be paid by petitioner 
to United Light and Power Engineer- 
ing and Construction Company, which 
is a subsidiary of United Light and 
Power Company, which latter com- 
pany owns more than 50 per cent of 
the common stock of American Light 
and Traction Company, which latter 
company in turn owns all of the com- 
mon stock of the petitioner. 

The Michigan Gas Transmission 
Company’s 22-inch line, above referred 
to, extends from a point in the state 
of Indiana in a general northeasterly 
direction through Indiana, Ohio, and 
a part of Michigan to the city of De- 
troit. At the Indiana terminus the 
Transmission Company’s line taps or 
connects with the pipe line of the Pan- 
handle Eastern Pipeline Company 
through which Texas gas is transport- 
ed from the state of Texas to the In- 
diana point. The length of the com- 
bined lines from Texas to Ann Arbor 
exceeds 1,500 miles. 


The Contract of Purchase 


As of April 20, 1937 (prior to the 
filing of the petition herein), the Gas 
Company entered into a contract with 
the Transmission Company for the 
purchase of Texas gas. This contract 
provides for the sale by the Transmis- 
sion Company to the Gas Company 
of not to exceed 2,000,000 cubic feet 
of Texas natural gas per day for four- 
teen years and one month, beginning 
December 1, 1937, and from year to 
year thereafter until canceled by eight- 
een months’ written notice by either 
party. The gas delivered shall con- 
tain not less than 950 B.T.u. per cubic 
foot. This provision, however, is of 
relatively little importance because the 
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purchase price is based on a unit of 
one hundred thousand B.T.v. The 
volume of gas delivered is to be meas- 
ured by meters installed and main- 
tained by the Transmission Company 
“at the place of delivery.” The 
place of delivery is defined to be 
“at the outlet side” of the Transmis- 
sion Company’s “meters at a measur- 
ing station located on the Louis Zink 
farm near Carlton, Monroe county, 
Michigan.” 

As of the same date, April 20, 1937, 
the said parties entered into a sup- 
plemental gas contract relating to the 
purchase price to be paid for gas sup- 
plied by the Gas Company to its house- 
heating and commercial customers. 

Under date of September 20, 1937, 
the Gas Company and the Transmis- 
sion Company entered into a further 
written contract extending the effec- 
tive date of the contracts of April 20, 
1937, from December 1, 1937, to June 
1, 1938. 


Claims of the Interested Parties 


The Gas Company at the hearing 
and in its briefs emphasized and re- 
lied principally on its claimed legal 
rights rather than on the question of 
public convenience and necessity, or 
the other factual questions raised by 
the other parties. In fact the Gas 
Company claims the legal right to 
continue to serve gas in Ann Arbor 
notwithstanding the expiration of its 
franchise, without securing a new 
franchise or making any other agree- 
ment with the city of Ann Arbor; also 
the right to substitute Texas natural 
gas in the place of artificial gas; also 
the right to fix the rates to be charged 
for gas, artificial or natural, without 
approval by or agreement with the city 
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of Ann Arbor or its electors ; also that 
this Commission is without power or 
jurisdiction to determine whether pub- 
lic convenience and necessity would 
be served by the construction and op- 
eration of the proposed pipe line. 
The factual claims of the Gas Com- 
pany will be noted later. 

The city of Ann Arbor, by Mayor 
Walter C. Sadler and by City Attor- 
ney William M. Laird, objects to the 
granting of the Gas Company’s appli- 
cation on the ground that no public 
convenience and necessity have beep 
shown; that the granting of the ap- 
plication with the attendant invest- 
ment of approximately $129,000 in 
the pipe line before any right to serve 
Texas natural gas has been obtained 
by the Gas Company, and before rates 
have been agreed upon, would preju- 
dice and jeopardize the rights and in- 
terests of the city and its people; that 
the granting of a certificate to appli- 
cant should be “withheld until such 
time as an agreement has been entered 
into between said applicant and the 
city in reference to furnishing” Texas 
natural gas to the citizens of said city. 
With respect to Michigan natural gas, 
it is the position of Mayor Sadler that 
the city should have an ample oppor- 
tunity to determine whether Michigan 
gas can be obtained at a less cost than 
Texas gas; that the convenience of 
the city will be served if such oppor- 
tunity is given, and that such conven- 
ience outweighs the convenience, if 
any, which would be served by an im- 


‘mediate use of Texas gas at the rates 


suggested by the Gas Company. 

The Producers opposed the applica- 
tion on the grounds principally that 
their investments in gas wells and gas 
lands were largely unproductive be- 
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cause Of a lack of market for the gas 
from their wells and lands; that fur- 
ther exploration and development of 
the natural gas resources of the state 
is prevented, or greatly delayed and 
hampered by the same cause; that the 
remaining Michigan market (outside 
of Detroit) should be reserved for 
and made available for Michigan nat- 
ural gas. 

The Gas Company professed no ob- 
jection to the use of Michigan gas, but 
opposed the Producers on the factual 
grounds principally that the reserves 
of Michigan gas are insufficient to sup- 
ply any other or further markets than 
are now being served ; that the availa- 
ble supply of Michigan gas is con- 
trolled by purchase contracts held by 
Consumers Power Company and 
Grand Rapids Gas Light Company, 
and that by reason thereof no gas is 
available for the Ann Arbor market. 


A large part of the record consists 
of proofs offered by the Producers up- 
on two general factual-subjects as fol- 


lows: (1) Condition of the Michigan 
natural gas industry, and (2) the 
amount of gas reserves in Michigan. 

These subjects are of vital concern 
to the state of Michigan, and to the 
general public of this state, as well as 
to the Producers. The natural gas in- 
dustry is a very considerable industry. 
The state profits by the severance tax, 
the amount of which depends upon the 
amount of gas marketed. The people 
of the communities not receiving nat- 
ural gas, as well as those who do, 
have an interest. An increase in the 
amount of Michigan gas marketed 
means more purchasing power for 
Michigan people, while the money paid 
for Texas gas may go elsewhere. 
Both subjects involve the public inter- 
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ests in a very material way and merit 
the consideration of the Commission, 
whether such subjects are controlling 
on the questions presented by this ap- 
plication or not. 

So far as we are aware, no con- 
structive official attention has been 
given to the first subject. On the sec- 
ond subject, a considerable amount of 
discovery and other change has taken 
place since the most recent considera- 
tion by this Commission. 

In connection with the producers’ 
claims, it is asserted by the Gas Com- 
pany that the Producers (including 
farmers) are in no position to com- 
plain about an inadequate rate of re- 
turn from the sale of gas because they 
are engaged in a “speculative ven- 
ture.” There is no evidence in the 
record before us that the Producers 
appearing in this proceeding are or 
ever have been engaged in Blue Sky 
promotion, if that is what is meant by 
“speculative venture.” Exploration 
for and development of natural gas 
does necessarily involve a large ele- 
ment of risk in that large sums of 
money may be spent in drilling dry 
holes and in bringing in wells which 
fail or are unprofitable. That kind of 
speculation does not merit a penalty 
or condemnation. Without it we 
would have no natural gas. 

[Discussion of the history and con- 
dition of the natural gas business in 
Michigan and the extent of natural gas 
reserves in the state is omitted for 
lack of space. The Commission 
reaches the conclusion that within a 
short time the consumption of natural 
gas in cities that heretofore used man- 
ufactured gas would equal in volume 
the present consumption of artificial 
gas even though the heating value be 
23 P.U.R.(N.S.) 
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doubled. This is due to the fact that 
natural gas can be delivered and sold 
at a lower cost per therm (1,000 
B.T.U.) and for this reason its market 
can be expanded largely in the house- 
heating field. The Commission con- 
cludes that for the purpose of the pro- 
ceeding it is not necessary to draw any 
conclusions as to the probable amount 
of reserves. | 


Availability of Michigan Gas for the 
Ann Arbor Market 


[1] While the record is not com- 
plete or satisfactory as respects the 
other fields, it does show that all or 
practically all, of the producers in 
the Six Lakes, New Haven, and the 
Broomfield fields have entered into 
purchase contracts which are now held 
principally by the Consumers Power 
Company and the Grand Rapids Gas 
Light Company and which give said 


companies the exclusive right to pur- 
chase the gas from said Produc- 
ers’ present or future wells in said 


fields. The validity of such con- 
tracts is challenged by the Producers 
and a suit has been instituted in the 
Mecosta county circuit court to ‘test 
the validity of said contracts. If the 
contracts are valid, practically all of 
the Producers in the two fields can sell 
their gas only to the said two purchas- 
ers, and none of said gas would be 
available for the Ann Arbor or other 
markets not now served by the said 
two purchasers. 

The Commission cannot in this pro- 
ceeding determine the validity of said 
contracts. This conclusion also elim- 
inates consideration of the suggestion 
that gas for Ann Arbor might be 
transported from the Six Lakes and 
New Haven fields as far as Lansing, 
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or farther, through the Lansing pipe 
line of the Consumers Power Compa- 
ny, thus partially solving the transpor- 
tation problem involved in getting 
Michigan gas to Ann Arbor. 

The record tends to show that there 
is an ample supply of gas for Ann Ar- 
bor’s requirements free from purchase 
contracts in fields other than those 
covered by outstanding purchase con- 
tracis. If we assume that there is an 
adequate supply of free Michigan nat- 
ural gas for the Ann Arbor require- 
ments, such supply is not available un- 
less transportation facilities are also 
available. No such transportation fa- 
cilities are available at the present time. 

The Producers admit that construc- 
tion of a pipe line from the developed 
Michigan gas fields for the supplying 
of the Ann Arbor market alone would 
not be practical or economical. In oth- 
er words, to make Michigan gas avail- 
able to Ann Arbor on a practical and 
advantageous basis, a larger market 
must be obtained and supplied with 
Michigan natural gas. 

The Producers suggested the con- 
struction of a pipe line which would 
be of sufficient capacity and which 
would be so located that Michigan gas 
could be transported to the cities of 
Flint, Pontiac, Ypsilanti, Ann Arbor, 
and intermediate points along the 
route. From Ann Arbor the line 
would continue to Jackson, Battle 
Creek, Kalamazoo, Allegan, Holland, 
and Grand Haven. It is unnecessary 
to describe this line in further detail, 
or to discuss the connections between 
this line and the gas supply because 
the suggested line was wholly theoreti- 
cal and the suggestion presupposed an 
adequate supply of Michigan gas; pre- 
supposed the markets for the gas; and 
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presupposed the means of financing 
the construction of the suggested pipe 
line. 

There was some evidence that such 
aline, as well as that part of it extend- 
ing as far as Ann Arbor, would be 
economically feasible, and would en- 
able the delivery of Michigan gas to 
the city gates of Ann Arbor at a low- 
er cost to the Gas Company than 
would be the cost of Texas gas under 
the contracts with the Transmission 
Company. 

An estimate was prepared and made 
a part of the evidence showing the 
probable natural gas requirements of 
some of the cities along the suggested 
pipe line. 

Colonel Chas. W. Miller, an en- 
gineer employed by the Producers and 
a witness at the hearing in this mat- 
ter, prepared an estimate of the natural 
gas requirements for cities now using 
Michigan natural gas and for certain 
cities which would be served by the 
proposed new pipe line. Such esti- 
mate was introduced in evidence as 
Exhibit “HH.” The markets now 
using Michigan gas consist of Mid- 
land, Bay City and vicinity, Big Rap- 
ids, Mt. Pleasant and vicinity, Muske- 
gon and vicinity, Saginaw and vicini- 
ty, Grand Rapids and vicinity, and 
Lansing and vicinity. Based on 1936 
experience it is estimated the daily nat- 
ural gas requirements for the market 
now being supplied is 24,745,541 cu- 
bic feet. The new markets which it 
is suggested might be supplied, are 
Flint and vicinity, Pontiac and vicin- 
ity, and Ann Arbor and vicinity. The 
total estimated daily natural gas re- 
quirements of said added markets is 
19,006,501 cubic feet. The original 
open flow volume of natural gas de- 
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veloped in this state up to April 30, 
1937, amounts to 6,161,304,000 cubic 
feet. According to said study the re- 
quirements for the existing market are 
equivalent to .401 per cent or the 
original open flow. The requirements 
for the proposed new markets are 
.308 per cent of the original open flow. 
The combined requirements of the 
markets now using Michigan gas and 
of the proposed new markets are 
equivalent to approximately .710 per 
cent of the original open flow. These 
total requirements are about 1/25 of 
the 174 per cent of permissible take 
of natural gas. 

Colonel Miller also estimated the 
natural gas requirements for the en- 
tire Lower Peninsula of Michigan, ex- 
clusive of Wayne county which is now 
being supplied with Texas natural gas, 
as amounting to a total daily consump- 
tion of 120,000,000 cubic feet. Such 
daily requirement is computed to be 
1.94 per cent of the original open flow. 

There appears elsewhere in this 
opinion a computation of the probable 
natural gas requirements of certain 
cities based on the known consumption 
of artificial gas. It is there shown that 
such requirements would take .7 per 
cent of the open flow of the present 
prorated fields. 

While the suggested pipe line and 
the contemplated new markets for 
Michigan gas present interesting possi- 
bilities, the fact remains that Michi- 
gan gas is not presently available for 
the Ann Arbor market, and the record 
does not enable the Commission to 
predict whether or when it might be 
made available. It should be added 
that the Commission in this proceed- 
ing cannot pass on the “convenience 
and necessity” of some other pipe line 
23 P.U.R.(N.S.) 
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than the one covered by the Gas Com- 
pany’s petition. 


Producers’ Case and the Issues 


On the record here, the Commission 
is of the opinion that the present re- 
stricted rate of take of Michigan nat- 
ural gas works a very real hardship 
in many instances and on many of the 
Producers and gas-land farmers. We 
are also of the opinion that the mark- 
eting of more Michigan gas, if re- 
serves warrant doing so, would bene- 
fit the state and such communities as 
might desire and might be served with 
Michigan natural gas, as well as the 
Michigan natural gas industry. 

The question presented by the appli- 
cant’s petition, however, is whether 
the Gas Company’s proposed line 
would “serve the convenience and ne- 
cessity of the public.” The Producers 
filed no answer nor counter petition 


but only objections to the Gas Com- 


pany’s petition. The question pre- 
sented by applicant’s petition, there- 
fore, is not changed but remains as 
stated above. 

Because of the nature of the ques- 
tion before us, because of our holding 
thereon and the reasons therefor, as 
well as because of the evidence relative 
to availability of Michigan natural gas 
for the Ann Arbor market, we deem it 
both unnecessary and inappropriate 
for us to determine at this time, and 
we do not determine, whether the re- 
serves of Michigan natural gas would 
warrant an extending and enlarging 
of the present markets; nor to what 
extent, if any, the market might be 
enlarged; nor whether Michigan nat- 
ural gas is available for such enlarge- 
ment; nor whether some other pipe 
line for the transportation of Michigan 
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natural gas to such extended and en- 
larged market would “serve the con- 
venience and necessity of the public”; 
nor whether the Gas Company must 
or should furnish Michigan gas to 
Ann Arbor in preference to Texas 
gas. 

The issues presented in the Gas 
Company’s petition, the evidence in 
connection therewith, and the objec- 
tions of the city of Ann Arbor will 
now be considered. 


Jurisdiction of the Commission 


[2-6] The Gas Company chal- 
lenges the power of the Commission 
to deny a certificate of convenience 
and necessity. 

On the face of the record the Gas 
Company’s position is contradictory 
and untenable. Its application is for 
a certificate of convenience and ne- 
cessity under Act 9, Public Acts of B 
1929. The nature of the application 
is confirmed in applicant’s brief, in 
which it is stated : 

“App. cant has asked this Commis- 
sion under authority of the applicable 
provisions of Act 9, Public Acts of 
1929, to approve the map or plat filed 
with this Commission and the con- 
struction of said pipe line and to de- 
termine that said pipe line when con- 
structed and in operation will serve 
the convenience and necessity of the 
public.” 

Its challenge of the Commission’s 
jurisdiction to deny, when viewed in 
the light of its application to grant 
such a certificate necessarily means 
that the Commission has jurisdiction 
to grant but not to deny—an untenable 
position. 

Section 9 of Act 9, Public Acts of 
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1929, provides that before approval 
of such an application— 

“. . it shall be the duty of the 
Commission to determine 
that such line or lines will when con- 
structed and in operation serve the 
convenience and necessities of the pub- 
ie. ee 
After having filed its application, 
invoked the provisions of the statute, 
submitted itself to the jurisdiction of 
the Commission and asked the Com- 
mission to exercise the powers con- 
ferred by the statute, the Gas Com- 
pany says the Commission cannot per- 
form the duty imposed by the statute. 

A party invoking the jurisdiction 
of a court for affirmative relief is es- 
topped from later attacking the juris- 
diction of the court. Smith Engineer- 
ing Co. v. Pray (1932) 61 F. (2d) 
687 ; certiorari denied (1933) 289 U. 
S. 733, 77 L. ed. 1482, 53 S. Ct. 594; 


Miller v. Pyrites Co. (1934) 71 F. 


(2d) 804; certiorari denied (1934) 
293 U. S. 604, 79 L. ed. 696, 55 S. Ct. 
121; rehearing denied (1934) 293 U. 
S. 632, 79 L. ed. 717, 55 S. Ct. 208; 
Re Farber (1932) 260 Mich. 652, 
663, 245 N. W. 793; Federal Land 
Bank v. Gladish (1928) 176 Ark. 267, 
2S. W. (2d) 696. 

Such estoppel also applies to a pro- 
ceeding before an administrative 
board. Re Lawrence Park Heat, 
Light & P. Co. (N. Y. 1925) P.U.R. 
1926B, 125, 146. 

We find and hold that the Gas Com- 
pany by applying to this Commission 
for a certificate of convenience and 
necessity is now estopped from deny- 
ing the Commission’s jurisdiction to 
determine convenience and necessity ; 
also that applicant by such application 
has, for the purpose of this proceed- 
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ing, irrevocably confirmed the necessi- 
ty and propriety of a determination by 
this Commission of the convenience 
and necessity of the proposed pipeline. 

The basis for the Gas Company’s 
claim is that a finding and holding by 
the Commission that the proposed pipe 
line would not “serve the convenience 
and necessity of the public” would pre- 
vent the Gas Company from construct- 
ing and operating the proposed pipe 
line ; that lack of such pipe line would 
prevent petitioner from carrying out 
the 14-year gas purchase contract with 
the Transmission Company ; and that 
such prevention of contract perform- 
ance would be a restraint on inter- 
state commerce. This line of argu- 
ment is presented in the following ex- 
tracts from applicant’s brief : 

“The contracts between the Trans- 
mission Company and Washtenaw Gas 
Company are in evidence and no ques- 
tion has been or can be raised to the 
validity of them. They provide for 
the sale and delivery by the Transmis- 
sion Company and the purchase and 
receipt by the. Washtenaw Gas Com- 
pany of a fixed amount of natural gas 
over a period of fourteen years at the 
price stated therein.” 

“Of course there must be a deliv- 
ery before the purchase price would 
be payable. Since this Commission 
cannot interfere with the price paya- 
ble after delivery, it is clear that it can- 
not prevent the Washtenaw Gas Com- 
pany from taking delivery. The only 
possible manner by which the Trans- 
mission Company may make and the 
Washtenaw Company take delivery of 
natural gas [is] by means of a pipe line. 
The delivery is an integral part of the 
unbroken chain of interstate com- 
merce. If the Washtenaw Gas Com- 
23 P.U.R.(N.S.) 
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pany should not be permitted to have 
its pipe line at the point of delivery, 
the Transmission Company could not 
make delivery and it would be pre- 
vented from fulfilling its contract and 
thus denied the benefits thereof.” 

If applicant had refrained from 
making the contract until after it had 
secured a certificate authorizing the 
pipe line, the cause for the alleged re- 
straint on interstate commerce would 
not exist. 

Thus the applicant seeks to defeat 
the jurisdiction of the Commission 
and the operation of the laws of this 
state by the device of making a gas 
purchase contract with an interstate 
pipe-line operator before applying for 
and securing a certificate of conven- 
ience and necessity from this Commis- 
sion. The same device, if effective, 
could be used by the applicant to keep 
itself in business in Ann Arbor for 


fourteen years without local authority 
from the city of Ann Arbor and its 
electors, and in defiance of the city 


and its electors. Under this theory 
the Gas Company could propose any 
franchise it saw fit for authority to 
distribute Texas natural gas in Ann 
Arbor. Upon submission of such 
proposed franchise to the electors of 
the city, they could vote to grant the 
franchise but could not legally vote to 
deny, because, on applicant’s theory, 
that would prevent the applicant from 
performing the gas purchase contract, 
and that would be a restraint on in- 
terstate commerce. 

The following additional facts 
should be noted. The proposed line 
would be wholly within Michigan. It 
would be owned and operated by ap- 
plicant. The gas which would be 
transported by applicant through the 
23 P.U.R.(N.S.) 


line would be applicant’s gas. The 
only use which applicant could or 
would make of the gas would be for 
distribution in and about Ann Arbor. 
Under the contract of purchase, the 
gas is measured and then delivered to 
applicant at the outlet side of the 
Transmission Company’s meters at the 
Zink farm (Art. 12, Exhibit “D”), 
That is where the proposed pipe line 
would start. After such delivery the 
“buyer shall be deemed to be in ex- 
clusive control and possession thereof 
and responsible for any injury or dam- 
age caused thereby.” (Article 13, 
Par. 1, Exhibit “D.”) 

Applicant’s distribution system al- 
ready extends about 2 miles east of 
the east city limits of Ann Arbor. The 
proposed line is in effect an extension 
of the Gas Company’s distribution sys- 
tem.’ Applicant’s transportation of 
natural gas through this line would be 
no more interstate commerce than 
would be the transportation of artifi- 
cial gas if the Gas Company purchased 
artificial gas from a generating plant 
at the Carlton end of its pipe line ; such 
transportation would be part of and 
incidental to applicant’s local business 
of distributing gas in Ann Arbor. 

The issue before this Commission 
relates to the status of the local dis- 
tributing company which proposes to 
take the gas from an interstate pipe- 
line carrier, then itself transport the 
gas for a distance of approximately 
21 miles to a convenient point outside 
the city of Ann Arbor and then make 
distribution of the gas to the ultimate 
consumers through the city mains. 
In Public Utilities Commission v. 
Landon, 249 U. S. 236, 63 L. ed. 577, 
P.U.R.1919€, 834, 39 S. Ct. 268, the 
court said that the interstate move- 
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ment ended when the gas passed into 
the local mains. This statement of 
the law is applicable to the case at bar 
because there is no logical distinction 
between delivery of gas by the inter- 
state carrier into the local mains of 
the local distributing company and 
delivery of the gas into a compara- 
tively short pipe line owned and 
operated by the local distributing 
company. The function and purpose 
of the Washtenaw Gas Company is 
to distribute and deliver the gas to its 
local customers. It purchases and 
takes title to the gas at a point about 
23 miles from the city limits of Ann 
Arbor. In order to deliver the gas 
to its local customers in and near the 
city of Ann Arbor it is necessary that 
this company transport the gas from 
the point of delivery to the city of Ann 
Arbor. This necessitates a pipe line 
from the Zink farm to a point about 
2 miles east of the city of Ann Arbor 
and at this point the pipe-line pressure 
of the gas is reduced and the gas is 
transported to a local point of the ap- 
plicant for distribution to its local cus- 
tomers. For all practical purposes 
there is no difference whatever be- 
tween the transportation of the gas to 
the city of Ann Arbor from the place 
where it is received from the pipe-line 
company and the actual distribution 
of the gas to the customers of the local 
distributing company within the city 
of Ann Arbor. Both operations are 
carried on by the same company and 
we must at all times bear in mind in 
the matter before this Commission 
that it is a local distributing company 
which is claiming interstate rights, 
not a regular pipe-line company which 
gathers its gas in the state where it 
is produced and traverses many states 


with its pipe line in making delivery to 
its ultimate destination. On the con- 
trary, it is a local distributing com- 
pany which claims interstate rights 
merely because it is necessary for it to 
build a short pipe line to transport the 
gas which it has purchased to a point 
where it can make distribution to its 
local customers. As far as the Wash- 
tenaw Gas Company is concerned, the 
transportation of the gas from the 
Zink farm to the ultimate consumers, 
residents of the city of Ann Arbor, 
would be one continuous operation, 
carried out and performed by the one 
company which is essentially a local 
distributing company. This entire 
operation is essentially local in char- 
acter and nowhere in it do we perceive 
any substantial element of interstate 
commerce. See Re Billings Gas Co. 
(Mont. 1924) P.U.R.1925B, 363. 

Petitioner was incorporated in 1913 
under Act 232, Public Acts of 1903, 
with the following declared corporate 
purposes : 

“To acquire, own, operate, and 
maintain gas, light, or power plants 
or works, including mains, pipes, hold- 
ers, generating apparatus, conduits, 
and all other property incidental to 
the manufacture and sale of gas and 
by-products or electric current, and to 
conduct the business of manufactur- 
ing and selling gas or electric current 
for lighting, heating, fuel or power, 
or any other purpose, coal and coke 
and lighting and heating fixtures, ap- 
paratus, and by-products.” 

The statute, Act 232, Public Acts of 
1903, excepted and excluded the op- 
eration of a transmission pipe line 
from the purposes for which a com- 
pany could incorporate under that act. 
It thus appears that the applicant 
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would have no corporate right or pow- 
er to construct and operate a gas trans- 
mission pipe line unless it was done 
as an incident to its gas distribution 
business in Ann Arbor and vicinity. 

Applicant’s right to contract with 
the Transmission Company for the 
purchase of gas must be deemed to 
have been made as an incident to ap- 
plicant’s local business of distributing 
gas rather than as the exercise of a 
right to engage in business as the op- 
erator of a gas transmission pipe line. 
In other words, applicant and the 
Transmission Company must be 
deemed to have contracted subject to 
applicant’s limited power to engage on- 
ly in a local gas distribution business. 

When the contract in question was 
made, applicant had not filed its ap- 
plication and had not secured a cer- 
tificate from this Commission author- 
izing the construction and operation 
of the proposed line. Without ex- 
press provision it must be deemed that 
the contract as made was conditional 
upon applicant securing authority to 
construct and operate the proposed 
line. It is not necessary, however, to 
have recourse to such presumed condi- 
tion. The contract itself contains the 
following : 

“Provided, however, that in the 
event that this agreement be canceled 
or terminated by reason of 
any order of court or governmental 
agency prohibiting the buyer from dis- 
tributing natural gas within the city 
of Ann Arbor which has been resisted 
by all reasonable legal means, there 
shall be no liability on the part of ei- 
ther party to the other.” (Paragraph 
3, Art. 18, Exhibit “D.”’) 

Having become a party to said con- 


tract, which makes the contract inop- 
erative in event applicant is prohibited 
from distributing natural gas in Ann 
Arbor by any order of a governmental 
agency, and having thereafter applied 
to this Commission for a certificate of 
convenience and necessity, applicant is 
in no position to set up the contingent- 
ly and potentially inoperative contract 
as a bar to this Commission’s jurisdic- 
tion to deny the certificate of conven- 
ience and necessity ; to complain of an 
act of the Commission because it pre- 
vents performance of a contract, when 
such act has been invoked and invited 
by applicant and when such contract 
by its express terms is rendered inop- 
erative by the said act of the Commis- 
sion. 

Applicant cites in support of its ar- 
gument the following cases: Missouri 
ex rel. Barrett v. Kansas Nat. Gas Co. 
265 U. S. 298, 68 L. ed. 1027, P.U.R. 
1924E, 78, 44 S. Ct. 544; Public Util- 
ities Commission v. Attleboro Steam 
& Electric Co. 273 U. S. 83, 71 L. ed. 
549, P.U.R.1927B, 348, 47 S. Ct. 
294; Pennsylvania v. West Virginia, 
262 U. S. 553, 67 L. ed. 1117, P.U.R. 
1923D, 23, 43 S. Ct. 658. 


In the Barrett Case the question 
was whether the Missouri Utilities 
Commission had power to regulate the 
price charged by the Gas Company for 
natural gas transported by it through 
an interstate pipe line, from outside of 
the state into Missouri for sale to Mis- 
souri distributing companies. 

In the Attleboro Case the question 
was whether the Rhode Island Com- 
mission had power to regulate the price 
charged by a Rhode Island electric 
company for electric current trans- 
ported by transmission lines from 
Rhode Island to and into Massachu- 
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setts for sale there to a Massachusetts 
distributing company. 

In the Pennsylvania Case the ques- 
tion was whether the state of West 
Virginia by statute could prohibit the 
sale of West Virginia natural gas and 
the transportation of it from West 
Virginia into Pennsylvania. 

In all of these cases it was the seller 
in interstate commerce who was being 
regulated. It was interstate transpor- 
tation by such seller which was being 
burdened or prohibited. 


In the matter now before this Com- 
mission a denial of applicant’s petition 
because of a finding that the proposed 
pipe line would not “serve the con- 
venience and necessity of the public” 
would not fix any price for the Trans- 
mission Company’s gas; would not 
regulate the Transmission Company, 
the seller in interstate commerce; 


would not burden nor prohibit the in- 


terstate transportation of gas by the 
Transmission Company as _ seller. 
Such an order would only deny the 
applicant the right to construct and 
operate the proposed pipe line as a 
part of or incident to the local business 
of distributing gas in Ann Arbor. It 
would deny the applicant the right to 
burden its local distribution business 
and the Ann Arbor public with a plant 
investment, which, under the circum- 
stances, would be detrimental to the 
“convenience and necessity of the pub- 
lic.” The effect of such an order on 
interstate commerce, if any, would be 
indirect, remote, incidental, and of 
minor importance. The local interest 
is the paramount thing, which is pro- 
tected and affected by such an order. 

Let us assume and consider a differ- 
ent situation: The Gas Company has 
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no right to do an artificial gas busi- 
ness, or any other kind of gas business, 
in Ann Arbor, except at the sufferance 
of the city, as at present, or at the ‘will 
of the city under an agreement with 
the city council ; the Gas Company and 
the Transmission Company make a 
contract for purchase and sale of Tex- 
as gas for the Ann Arbor market for 
fourfeen years, such contract provid- 
ing that the Transmission Company 
should extend its lines and bring the 
gas to the city gates of Ann Arbor for 
delivery; after making the contract 
the Transmission Company constructs 
the extension of its lines to the city 
gates. Clearly the line to Ann Arbor 
is an interstate line and the transpor- 
tation of gas through that line is in- 
terstate commerce. Clearly if the city 
or this Commission should deny the 
Gas Company the right to distribute 
Texas gas in Ann Arbor, the perform- 
ance of the 14-year purchase contract 
would be prevented. But could it be 
said that the city or this Commission 
could not deny the Gas Company the 
right to distribute Texas gas in Ann 
Arbor for the sole reason that to do 
so would burden or restrain interstate 
commerce? Could the existence of 
such a purchase contract be used as a 
means for defeating local control and 
regulation over the local business of 
distributing gas in Ann Arbor? 

A restraint on interstate commerce 
to be prohibited by the Federal Con- 
stitution must be a direct restraint. 
A restraint which is indirect, remote, 
incidental, is not prohibited: Mis- 
souri ex rel. Barrett v. Kansas Nat. 
Gas Co. supra; East Ohio Gas Co. v. 
Ohio Tax Commission (1931) 283 
U. S. 465, 75 L. ed. 1171, 51 S. Ct. 
499 ; Southern Nat. Gas Corp. v. Ala- 
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bama (1937) 301 U. S. 148, 81 L. 
ed. 970, 57 S. Ct. 696. 


In the East Ohio Gas Company Case 
the Ohio Tax Commission under an 
Ohio statute levied an excise tax 
against the Gas Company, the amount 
of which tax was computed on the re- 
ceipts of the Gas Company from the 
sale of gas to its consumers. The Gas 
Company owned and operated gas 
utility distribution systems in about 
fifty Ohio cities. The Gas Company 
also operated interstate pipe lines 
through which it brought 75 per cent 
of the gas distributed into Ohio from 
other states. Only 25 per cent of the 
gas it distributed came from the state 
of Ohio. Because the tax in question 


was computed on the receipts from the 
sale of the 75 per cent supply which 
the Gas Company obtained through 
interstate commerce, as well as on the 
25 per cent which came from Ohio, 


the Gas Company claimed the tax was 
a burden on interstate commerce. The 
court denied the claim of the Gas Com- 
pany and approved the tax “notwith- 
standing the gas used had moved in 
interstate commerce.” The court 
quoted from the Barrett Case, supra, 
at p. 81 of P.U.R.1924E, in part as 
follows: 

“With the delivery of the gas 
(transported from one state to anoth- 
er) tothe distributing companies .. . 
the interstate movement ends. Its 
subsequent sale and delivery by these 
companies to their customers at retail 
is intrastate business and subject to 
state regulation. In such case 
the effect on interstate commerce, if 
there be any, is indirect and incidental. 

In such case the local interest 
is paramount, and the interference 
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with interstate commerce, if any, in- 
direct and of minor importance.”’ 

In the Southern Natural Gas Cor- 
poration Case, the state of Alabama 
had a statute imposing a franchise tax 
on foreign corporations having a dom- 
icile in that state, for the privilege of 
doing intrastate business. The gas 
company was engaged in the transmis- 
sion and sale of natural gas purchased 
from producers without the state of 
Alabama. The gas company claimed 
that it was engaged solely in interstate 
business and that the franchise tax 
was a burden on such business and 
void under the Federal Constitution. 
The court upheld the tax, and held 
that the amount of the tax might be 
measured by the capital employed by 
the gas corporation in the state of Ala- 
bama even though part of such capital 
which was included in computing the 
tax represented property used in in- 
terstate commerce. The court said 
(301 U. S. at p. 157): 

“There is no showing of any direct 
burden upon interstate commerce, the 
effect upon that commerce being in- 
cidental and remote, not differing in 
this respect from the effect of ordi- 
nary ad valorem taxation of property 
within the state.” 

The Commission further finds and 
holds that the proposed pipe line is 
essentially and primarily a part of ap- 
plicant’s local distribution system ; that 
the transportation of gas by applicant 
through the proposed line would be 
essentially and primarily a part of and 
an incident to applicant’s local gas dis- 
tribution business and not essentially 
nor primarily interstate commerce; 
that the gas purchase contract between 
applicant and the Transmission Com- 
pany contemplated and is contingent 
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for its operation upon the securing of 
the certificate applied for by applicant ; 
that the denial by this Commission of 
said application would not be a re- 
straint on interstate commerce, or that 
the restraint, if any, would only be 
indirect, remote, and incidental to an 
authorized local regulation in the pub- 
lic interest ; that this Commission has 
jurisdiction to determine all the issues 
presented by the Gas Company’s ap- 
plication, including the issue of con- 
venience and necessity. 


Convenience and Necessity 


[7-12] Does the evidence show 
that the proposed pipe line when con- 
structed and in operation will “serve 
the convenience and necessity of the 
public?” 

Applicant’s franchise to serve ar- 
tificial gas in Ann Arbor expired De- 
cember 31, 1937. On December 31, 
1937, the Gas Company filed with the 
Commission a written communication 
and statement confirming the said ex- 
piration and showing that applicant 
then had no agreement with the city 
of Ann Arbor relative to the service 
of either artificial or natural gas, and 
no agreement with said city relative 
to rates for either kind of gas. The 
rates charged for artificial gas sub- 
sequent to December 31, 1937, are 
embodied in a rate schedule prepared 
by the Gas Company and filed with the 
city clerk on December 31, 1937. 

The communication referred to 
states that the rates set up in said 
schedule may be increased by the Gas 
Company at any time. The Gas Com- 
pany claims the right to increase such 
rates at will merely by the filing of a 
new schedule with the city. 

Under the laws of this state the on- 
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ly way the Gas Company can get a 
new franchise to serve either artificial 
or natural gas in Ann Arbor is to pro- 
pose a franchise and have the same 
submitted to and approved by a three- 
fifths majority of the electors of said 
city. The Gas Company might have 
proposed a franchise covering its dis- 
tribution of Texas natural gas before 
filing its petition with this Commis- 
sion for authority to build the pipe line 
and to invest approximately $129,000 
therein. The Gas Company, however, 
declined, and still declines to seek a 
franchise. It elected to enter into a 
14-year gas purchase contract and to 
seek authority from this Commission 
to invest $129,000 in a pipe line on 
the eve of the expiration of its fran- 
chise and without knowing whether 
the city and the people of Ann Arbor 
were willing to grant it operating 
rights after the expiration of the 
franchise then in existence. The Gas 
Company still seeks the right to invest 
the $129,000 although its franchise 
has now expired and no agreement 
has been obtained assuring it the right 
to distribute Texas natural gas over 
the life of the 14-year contract. 

The reason for this procedure by 
the Gas Company is that it claims the 
legal right to do a gas distribution 
business (either artificial or natural 
gas, at its option) in Ann Arbor with- 
out a new franchise and without any 
other kind of agreement with the city. 
This policy of avoiding the submitting 
of a proposal for a franchise seems to 
be standard practice with many utility 
companies in Michigan where fran- 
chises have expired. 

It is necessary that we examine this 
claimed right of the Gas Company 
to do a gas business in Ann Arbor as 
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an incident to the determination of 
convenience and necessity. If the Gas 
Company has, as claimed, the perpetual 
right to distribute natural or artificial 
gas in Ann Arbor, then the public con- 
venience and necessity might be served 
by investing $129,000 in the proposed 
pipe line. If on the other hand, the 
Gas Company has no right to do such 
a business in Ann Arbor except by 
sufferance, or at the will of the city, 
then the public convenience and neces- 
sity might not be served; might even 
be imperiled by constructing the pro- 
posed line at a cost of $129,000. 
Wherefore, we deem it necessary to 
examine the Gas Company’s claim to 
perpetual rights as an incident to our 
statutory duty of determining conven- 
ience and necessity. 

The evidence offered by applicant 
shows only that it was the holder of the 
franchise which expired December 31, 
1937. There is no evidence of the 
existence of predecessor companies or 
of their rights or of successive trans- 
fers of properties and rights by said 
former companies from one to anoth- 
er, or to applicant. On the basis of 
the record the applicant possessed only 
such rights as were granted by the 
franchise which expired December 31, 
1937, and we so hold. 

On the hearing, counsel presented 
argument and since the hearing coun- 
sel has presented an exhaustive brief 
on the claimed perpetual rights. Al- 
though a determination of this claim 
can be and is herein made on the basis 
of the present record, applicant might 
feel impelled to apply for a rehearing 
in order to put in evidence of the facts 
stated in said brief. In order that we 
may determine whether such added 
facts might be controlling, we will 
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now consider said claim on the basis 
of the facts stated in said brief without 
aceepting the same as evidence. 

The Ann Arbor Gas Light Com- 
pany was organized in 1858 under Act 
109, Public Acts of 1855. That act 
provided that any number of persons 
not less than five, who shall by Articles 
of Agreement in writing associate un- 
der the act “for the purpose of engag- 
ing in the manufacture and supplying 
any town, city, or village, with gas for 
lighting the same, shall, with 
their successors and assigns, consti- 
tute a body politic and corporate.” 

Also, it provided that such corpora- 
tion should have authority to lay con- 
ductors for conducting gas through the 
streets and other public places of such 
city where said corporation is located 
“with the consent of the municipal au- 
thorities of said city under such rea- 
sonable regulations as they may pre- 
scribe.” 

On April 2, 1858, the Ann Arbor 
city council passed an ordinance grant- 
ing the Ann Arbor Gas Light Com- 
pany the exclusive right to erect gas 
works and to lay and continue gas pipes 
in the said streets: and other public 
places and the right “of manufactur- 
ing gas in said city for sale for light- 
ing, and of supplying said city and the 
buildings and streets therein with gas 
for lighting the same, so long as said 
company shall continue to supply gas 
for lighting said city and shall comply 
with the restrictions and conditions 
of” the said ordinance. 

Because the Charter of Ann Arbor 
Gas Light Company expired in 1888 
and there was no provision in the law 
for renewing a corporate charter, the 
Ann Arbor Gas Company was organ- 
ized on August 22, 1888, under Act 
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109, Public Acts of 1855, with the fol- 
lowing declared purposes: “The man- 
ufacture and sale within the city of 
Ann Arbor and town of Ann Arbor of 
gas, and the supplying of gas for the 
said city and town of Ann Arbor, and 
the transaction of the business natural- 
ly and necessarily connected there- 
with.” 

The Ann Arbor Gas Company was 
organized by the stockholders of the 
Ann Arbor Gas Light Company. Un- 
der date of August 21, 1888, the 
Board of the Gas Light Company, with 
the consent of all of its stockholders, 
authorized the sale and transfer of all 
of the properties of that company, in- 
cluding “franchises, privileges, rights” 
to the Ann Arbor Gas Company. 

On September 4, 1889, the Ann Ar- 
bor city council approved an ordinance 
granting the Ann Arbor Gas Com- 
pany, its successors and assigns, the 
right to erect and continue gas pipes 
in the city streets and other public 
places and “of manufacturing gas in 
said city for sale for lighting and fuel 
purposes and of supplying said city 
and the buildings and streets therein 
with gas,” for a period not exceeding 
ten years. It also expressly repealed 
the ordinance of April 2, 1858. 

On April 12, 1893, the Ann Arbor 
city council approved an ordinance ex- 
tending the ordinance approved Sep- 
tember 4, 1889, for a period of thirty 
years from and after September 4, 
1889, or until September 4, 1919. 

Act 109, Public Acts of 1855, as 
amended, was repealed by Act 232, 
Public Acts of 1903, but the repealing 
clause was amended by Act 112, Pub- 
lic Acts of 1905, so as to contain a 
proviso “that any corporation 
which under the law under which it 


was organized had the right or power 
to use the streets, lands, and squares 
of any city, town, or village for its 
corporate purposes, with the consent 
of the municipal authorities thereof 

shall continue to have such 
right or power under this act as they 
enjoyed at the time of the passage 
of Act No. 232 of the Public Acts of 
1903, of which this act is an amend- 
ment.” 

On January 31, 1913, the Washte- 
naw Gas Company (applicant here) 
was incorporated under Act 232, Pub- 
lic Acts of 1903, for the following de- 
clared purposes: “To acquire or op- 
erate and maintain gas plants 
or works, including mains, pipes, hold- 
ers, generating apparatus, conduits, 
and all other property incidental to 
the manufacture and sale of gas . . . 
and to conduct the business of manu- 
facturing and selling gas . . . for 
lighting, heating, fuel ee 

Under date of February 27, 1913, 
the Ann Arbor Gas Company sold 
and transferred to Washtenaw Gas 
Company all of the former company’s 
properties, including “franchises, 
rights, and privileges in the city of 
Ann Arbor.” 

On March 5, 1917, the Ann Arbor 
city council adopted an ordinance 
granting a franchise to the Washtenaw 
Gas Company. This franchise was ap- 
proved by the city electors on April 2, 
1917. This is the franchise which ex- 
pired December 31, 1937. It express- 
ly repealed the ordinances of Septem- 
ber 4, 1889, and April 12, 1893. By 
§ 11 of this franchise the Gas Com- 
pany was required to file with the city 
“its assent to and written acceptance 
of the conditions and provisions of 
this ordinance. The filing thereof 
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shall be held as the undertaking of 
said company to be governed by, ob- 
serve and carry out in good faith, each 
and every one of the provisions, terms, 
and conditions of this ordinance.” 

By § 13 “This ordinance shall be 
of no force or effect unless it is accept- 
ed by said Washtenaw Gas Company 
within the time and in the manner 
above provided.” 

The Gas Company did file with the 
city its written acceptance as required. 

Although the franchise which was 
approved by the voters on April 2, 
1917, and accepted in writing by the 
Gas Company, has expired, the Gas 
Company now claims perpetual rights 
of some sort because it is claimed: 
That Washtenaw Gas Company, un- 
der Act 112, Public Acts of 1889, 
succeeded to the rights of Ann Arbor 
Gas Company under Act 109, Public 
Acts of 1855, as amended; that Ann 


Arbor Gas Company under § 8 of Act 
109, Public Acts of 1855, as amended, 
had the perpetual right “to carry on 
their business in the city of Ann Arbor 


and adjacent territory.” It is con- 
tended that this perpetual right con- 
stituted a contract with the state which 
could not be impaired by subsequent 
legislative act or constitutional provi- 
sion. It is, therefore, claimed that 
the Gas Company has some kind of 
perpetual rights in the city of Ann Ar- 
bor notwithstanding the provisions of 
§ 28 Art. 8, of the Michigan Consti- 
tution of 1908, forbidding any public 
utility to transact a local business with- 
out first obtaining a franchise. 

What rights did Ann Arbor Gas 
Light Company and Ann Arbor Gas 
Company have? 

The rights granted by Act 109, 
Public Acts of 1855 to Ann Arbor Gas 
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Light Company were limited to supply- 
ing artificial gas for lighting and were 
only available and effective “with the 
consent of the municipal authorities 
of said city under such ‘rea- 
sonable regulations as they may pre- 
scribe.” 

The “consent” of the municipal au- 
thorities under which the Ann Arbor 
Gas Light Company obtained rights 
under Act 109 limited such rights to 
manufacturing and selling artificial 
gas for “lighting,” and for “so long as 
said company shall continue to supply 
gas for lighting.” 

Assuming the said rights could be 
and were transferred by Ann Arbor 
Gas Light Company to Ann Arbor 
Gas Company, and by the latter to 
Washtenaw Gas Company (the appli- 
cant) the facts are that the use of gas 
for lighting has long since been aban- 
doned and that applicant sells gas only 
for heating and fuel. If the rights in 
question survived the Ann Arbor Gas 
Light Company, such rights furnished 
no authority for selling any kind of 
gas for any other purpose except 
lighting. 

A secondary franchise granting a 
utility company the right to manu- 
facture and distribute artificial gas 
for lighting does not include the right 
to distribute natural gas for fuel and 
heating. 28 C. J. p. 555, § 13; Han- 
ford v. Hanford Gas & Power Co. 
(1915) 169 Cal. 749, 147 Pac. 969; 
Oakland v. Great Western Power Co. 
(1921) 186 Cal. 570, 200 Pac. 395. 

The rights acquired by Ann Arbor 
Gas Light Company were “exclusive” 
to that company and were not granted 
to its “successors and assigns.” There 
was no statute in 1888 giving any 
Michigan company engaged in utility 
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(or any) business the authority to sell 
and convey all “its property, fran- 
chises, rights, and privileges” to an- 
other corporation. Such a statute was 
first passed in 1889 (Act 112, Public 
Acts of 1889, effective May 24th) and 
that statute was not retroactive. 

The Ann Arbor Gas Light Com- 
pany had no right to transfer the sec- 
ondary franchise which it held in the 
city of Ann Arbor. 

Inasmuch as such secondary fran- 
chises were limited to the life of the 
corporation, as elsewhere shown, it is 
probably unimportant whether the at- 
tempted transfer, which was made on 
the eve of the expiration of its char- 
ter, was good or bad. 

We are not unmindful of the deci- 
sion of the Michigan supreme court 
in the case of Detroit v. Mutual Gas- 
light Co. (1880) 43 Mich. 594, 5 N. 
W. 1039. That case may be distin- 
guishable but, whether it is or not, 
reason and authority sustain the prin- 
ciple and rule above stated. The Mich- 
igan legislature in 1889 passed an act 
authorizing a Michigan corporation 
to sell “its property, franchises, rights, 
and privileges” to another corpora- 
tion organized under the same or simi- 
lar statute of Michigan. Cases in- 
volving sales made under the author- 
ity of such a statute have no applica- 
tion here. 

“The weight of authority, both in 
this country and in England 
supports the rule that a corporation 
cannot transfer its special franchises 
or privileges, conferred upon it by its 
charter or other statutes or ordinan- 
ces, such as the franchise or privilege 
of constructing and maintaining a rail- 
road or canal, or water or gas works, 
or a turnpike or plank road, or a bank, 
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etc., unless such a transfer is expressly 
authorized by the legislature or rati- 
fied by it.” 6 Fletcher Cyclopedia 
Corporations, § 2963; 26 C. J. p. 
1037 ; 6 Fletcher Cyclopedia Corpora- 
tions, § 2955, p. 1051; Thomas v. 
West Jersey R. Co. (1880) 101 U. S. 
71, 83, 25 L. ed. 950; Gibbs v. Con- 
solidated Gas Co. (1889) 130 U. S. 
396, 32 L. ed. 979, 9 S. Ct. 553. 

In the Thomas Case a railroad cor- 
poration made a so-called lease with 
the plaintiffs and thereby attempted to 
transfer to plaintiffs for a period of 
twenty years all of the railroad com- 
pany’s property and franchises. The 
Supreme Court held that the lease was 
ultra vires and void and in so holding 
used the following language: 

ac! where a corporation, like 
a railroad company, has granted to it 
by charter a franchise intended in 
large measure to be exercised for the 
public good any contract 
which disables the corporation from 
performing those functions (and) 
which undertakes, without the consent 
of the state, to transfer to others the 
rights and powers conferred by the 
charter, is a violation of the 
contract with the state, and is void as 
against public policy.” 

Certainly the Ann Arbor Gas Light 
Company by making an attempted 
transfer of its franchise rights to the 
Ann Arbor Gas Company just prior 
to the expiration of the former’s cor- 
porate charter, could not prolong the 
term of the duration of the franchise 
and could not obviate the lack of stat- 
utory authority to sell all of “its prop- 
erty, franchises, rights, and privi- 
leges” to another corporation organ- 
ized under the same statute. 

We, therefore, find and hold that 
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Ann Arbor Gas Company acquired 
from Ann Arbor Gas Light Company 
none of the latter’s franchise or other 
rights to do a gas business in Ann Ar- 
bor. 

By reason of the foregoing we hold 
that Washtenaw Gas Company ac- 
quired and has no right to sell gas for 
heating and fuel by reason of having 
succeeded to any rights formerly held 
by Ann Arbor Gas Light Company. 
As a result the applicant has no such 
perpetual rights, and we so hold. 

The secondary franchise granted to 
the Ann Arbor Gas Light Company 
to manufacture and distribute artificial 
gas for lighting was not a perpetual 
franchise but was limited to the life of 
that corporation and ended not later 
than September 4, 1888. The “con- 
sent” ordinance of April 2, 1858, ac- 
tually limited the duration of the fran- 
chise to “so long as said company shall 


continue to supply gas for lighting 


said city.” Assuming that Ann Ar- 
bor Gas Light Company did continue 
to supply gas for lighting throughout 
its corporate life, the franchise did not 
extend beyond the life of the corpo- 
rate charter which expired in 1888. 
Wyandotte Electric Light Co. v. Wy- 
andotte (1900) 124 Mich. 43, 82 N. 
W. 821. 

At the time Ann Arbor Gas Light 
Company was incorporated and at the 
time its charter expired, the Constitu- 
tion of 1850 limited the life of a 
Michigan corporation to thirty years 
and there was no constitutional or 
statutory authority providing for an 
extension of the life of a Michigan 
corporation. Consequently, the rule 
applicable is to be found in the follow- 
ing cases: Wyandotte Electric Light 
Co. v. Wyandotte, supra; Rockwith 


ex rel. Kerns v. State Road Bridge Co, 
(1906) 145 Mich. 455, 108 N. W. 
785; North Michigan Water Co. y, 
Escanaba (1917) 199 Mich. 286, 165 
N. W. 847; St. Clair County Turn- 
pike Co. v. Illinois ex rel. Bowman 
(1877) 96 U. S. 63, 24 L. ed. 651. 

And the rule applicable where the 
grantee corporation has the right of 
extending its corporate life does not 
apply. Benton Harbor v. Michigan 
Fuel & Light Co. (1930) 250 Mich. 
614, 231 N. W. 52. 


The same conclusion is reached on 
still another and different basis. In 
the ordinance of September 4, 1889, 
granting the Ann Arbor Gas. Com- 
pany the right to conduct business in 
Ann Arbor, the city council expressly 
repealed the ordinance of April 2, 
1858, and granted new rights for a 
period of not exceeding ten years. 
This period was extended by the ordi- 
nance of April 12, 1893, to a period 
of thirty years expiring September 4, 
1919. Presumably the Ann Arbor 
Gas Company accepted the ordinances 
of September 4, 1889, and April 12, 
1893, with the said limitation of time 
included therein. Such time limita- 
tion precludes the claim of perpetual 
rights. 

In the franchise ordinance approved 
by the Ann Arbor electors on April 
2, 1917 (the franchise expiring De- 
cember 31, 1937), the term of fran- 
chise rights was limited to twenty 
years. This ordinance and franchise 
also expressly repealed the ordinances 
of September 4, 1889, and April 12, 
1893. By § 11 of this franchise the 
Washtenaw Gas Company was re- 
quired to file with the city “its assent 
to and written acceptance of the con- 
ditions and provisions of this ordi- 
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nance. The filing thereof shall be 
held as the undertaking of said com- 
pany to be governed by, observe and 
carry out in good faith, each and ev- 
ery one of the provisions, terms, and 
conditions of this ordinance” ; and by 
§ 13 it was provided “this ordinance 
shall be of no force or effect unless it 
is accepted by said Washtenaw Gas 
Company within the time and in the 
manner above provided.” 

The Gas Company did file with the 
city its written acceptance as required. 
By such acceptance the applicant ac- 
cepted and agreed to the repeal of the 
ordinances of September 4, 1889, and 
April 12, 1893, which latter ordinances 
in turn had repealed the ordinance of 
April 2, 1858; it was also an agree- 
ment to and acceptance of the limita- 
tion to a period of twenty years. Such 
acceptance and agreement precludes 
the applicant from now claiming that 
it has perpetual rights to sell gas in 
Ann Arbor rather than the rights to 
do so for a period of twenty years in 
accordance with the franchise which 
expired on December 31, 1937. 


The acceptance by Washtenaw Gas 
Company of the 1917 franchise (un- 
der the 1908 Constitution) limiting its 
rights to a period of twenty years and 
repealing the prior ordinances under 
which the Ann Arbor Gas Company 
had operated, precludes the applicant’s 
claim to perpetual rights. 

“If, after the granting of an alleged 
perpetual franchise, the corporation 
accepts a franchise limited in point of 
time, the latter operates as a surren- 
der of the alleged perpetual franchise, 
so far as the latter covers the limit- 
ed franchise.” 6 Fletcher Cyclopedia 
Corporations, § 2889. 

The applicant is estopped to deny 
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that its rights are derived from the 
1917 franchise which carried a limited 
term of twenty years, and is estopped 
from contending that it has perpetual 
rights under the 1855 statute, or other- 
wise. Bankers Trust Co. v. Raton 
(1922) 258 U. S. 328, 66 L. ed. 642, 
42 S. Ct. 340. 


[13] Having held that applicant 
on December 31, 1937, had no right 
to distribute gas in Ann Arbor for 
fuel and heating, except its rights un- 
der the 1917 franchise, we are brought 
to the inquiry of what are applicant’s 
present rights and status. Since ap- 
plicant has no franchise and has made 
no other agreement with the city, it is 
doing a gas business in Ann Arbor at 
the sufferance of the city. The only 
valid agreement which the applicant 
and the city could make, other than a 
franchise to be approved by a three- 
fifths vote of the electors, would be an 
agreement relative to rates, which 
would be revokable at the will of the 
city. 

The 1917 franchise having expired, 
the applicant occupies the streets of the 
city of Ann Arbor and continues to do 
a gas business at the sufferance of the 
city. If requested by the city, the ap- 
plicant must withdraw from the use 
of the streets and must remove its 
property within a reasonable time; 
and upon failure to do so the city may 
compel such withdrawal. 6 Fletcher 
Cyclopedia Corporations, § 2891; 
Detroit v Detroit United R. Co. 
(1912) 172 Mich. 136, 137 N. W. 
645 ; Detroit v. Detroit United R. Co. 
(1921) 215 Mich. 401, 184 N. W. 
516; Detroit United R. Co. v. Detroit 
(1921) 255 U. S. 171, 65 L. ed. 570, 
41 S. Ct. 285; Bankers Trust Co. v. 
Raton, supra; Walker Bros. Catering 
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Co. v. Detroit City Gas Co. 230 Mich. 
564, P.U.R.1925D, 366, 203 N. W. 
492. 


In order to get rights which would 
not be revokable at will the Gas Com- 
pany must secure a franchise in the 
manner indicated. We believe and 
hold that the people of the city of Ann 
Arbor should have the opportunity to 
exercise the rights given them by the 
Constitution and the statutes of this 
state, to wit: The right to determine 
whether applicant shall be permitted to 
continue to distribute gas for fuel and 
heating ; if so, on what terms and con- 
ditions, at what rates and for what 
period of time; also whether natural 
gas shall be served, and if so, whether 
Michigan natural gas, if it can be 
made available should be served rather 
than Texas gas. This right of the 


people of Ann Arbor should be pre- 
served and protected; their freedom 


of action should not be restricted nor 
coerced by a prior investment of 
$129,000 by applicant in the proposed 
pipe line, which line could only be 
used to furnish Texas gas. Neither 
should such freedom be coerced or con- 
trolled by action by this Commission 
which might make the purchase con- 
tract effective and which might put the 
applicant and the Transmission Com- 
pany in a position to say to the city 
that Ann Arbor must take Texas gas 
for fourteen years without franchise 
or other agreement because to do 
otherwise would impair their contract. 
Furthermore, if applicant were per- 
mitted to construct the pipe line and 
were then denied the right to distrib- 
ute Texas gas, either in favor of arti- 
ficial or Michigan natural gas, the gas 
customers of applicant would be bur- 
dened by rates including return and 


amortization on a useless investment, 
or the company would have to absorb 
the loss needlessly. Such a result 
would not serve public convenience 
and should be avoided. 

These conclusions apply equally, 
whether applicant is carrying on busi- 
ness at the sufferance of the city as at 
present, or whether it is operating or 
might operate under an agreement re- 
vokable at the will of the city. They 
would also apply equally, under the 
same conditions, to an application by 
the Gas Company to construct a pipe 
line to transport Michigan natural gas 
to Ann Arbor. 


[14] It is argued by applicant that 
the determination of whether appli- 
cant shall contract for and purchase 
Texas gas or Michigan natural gas for 
distribution in Ann Arbor is a matter 
of management to be determined by 
its board of directors. The issues in 
this matter do not involve the question 
of whether the Commission has pow- 
er to require the applicant to purchase 
and supply Michigan natural gas in 
Ann Arbor. The Commission does 
have the power to deny the applicant 
the authority to construct the proposed 
pipe line if public convenience and ne- 
cessity would not be served thereby, 
even though that action would restrict 
the corporate powers of management 
of applicant’s board of directors. 
Whether the choice between Texas gas 
and Michigan gas, and whether the 
making of the contract with the Trans- 
mission Company are acts of manage- 
ment or not, the applicant as a public 
utility is not free to exercise its right 
of management so as to prejudice the 
public interest ; so as to coerce or de- 
feat the freedom of action of the peo- 
ple of Ann Arbor ; nor so.as to prevent 
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this Commission from determining 
whether convenience and necessity 
would be served by the construction of 
the proposed pipe line. 

The conclusions reached herein are 
not affected by any alleged temporary 
savings on the cost of Texas gas as 
compared with the cost of artificial 
gas. Applicant has proposed a sched- 
ule of rates for Texas gas under which 
it is claimed the users of Texas gas 
would save $45,000 per year as com- 
pared with the cost of artificial gas. A 
substantial part of this claimed sav- 
ing, if it materialized, would accrue to 
house heating and commercial cus- 
tomers as distinguished from its cus- 
tomers using gas only for kitchen 
ranges, etc. The house heating and 
commercial customers under the pro- 
posed rates would get low rates in or- 
der to encourage large consumption. 
The “kitchen-range” customers ac- 


count for the great majority of the 
8,900 meters. Although the Gas Com- 
pany estimated such savings at about 
$35,000 per year, the Commission is 
unable to say what savings, if any, 
would be actually realized by the 


kitchen-range customers, but such 
savings, if any, would not be indica- 
tive of or controlling on the question 
of convenience and necessity. The 
rates on which the alleged savings are 
predicated are suggested merely, are 
not binding on applicant and would 
not be binding on applicant if this ap- 
plication were approved by the Com- 
mission and the pipe line were built. 
Such rates might be increased by ap- 
plicant at will and without authority 
from the city or this Commission. In 
this connection it should be stated that 
the question of reasonable rates either 
for artificial gas or Texas natural gas 
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has not been submitted to the Com- 
mission and cannot be determined in 
this proceeding. 

Applicant suggests that it should be 
permitted to construct the pipe line 
and supply Texas gas for a year or so 
on trial in the hope that such experi- 
ence would lead to an agreement (not 
a franchise) with the city. As already 
pointed out, such an agreement could 
only be one which would be revokable 
at will. If such trial did not involve 
the investment of $129,000 in pipe line 
and the other possible consequences 
above mentioned, such suggestion 
might have merit. Under the circum- 
stances, however, such a trial would 
not be in the public interest. Neither 
should a claimed temporary saving on 
the cost of gas to consumers be used 
as an inducement for securing action 
which might prejudice the rights of 
the city of Ann Arbor and its people 
to freely exercise their constitutional 
and legal rights. 

For the reasons indicated, the Com- 
mission finds and holds that on this 
record the proposed pipe line when 
constructed and in operation would not 
serve the convenience and necessity of 
the public. 

The Commission deems it appropri- 
ate to say that we do not intend to 
suggest that the Gas Company should 
discontinue its gas business in Ann 
Arbor. If further consideration by 
this Commission is desired in this pro- 
ceeding, the Ann Arbor city officials 
and the Gas Company should codper- 
ate on a fair and open basis in deter- 
mining, first: whether the public in- 
terest would and could be best served 
by continuing the distribution of arti- 
ficial gas, or the distributing of Texas 
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gas or Michigan natural gas; and, sec- 
ond, the terms and rates for the kind 
of service selected. Thereafter, 
especially if that involves a substan- 


in a pipe line, the conclusions thus 
reached should be translated into per- 
manent rights for the Gas Company 
in the manner provided by the Consti- 


tial investment by the Gas Company _ tution and the laws of this state. 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Re West Penn Railways Company 


[Application Docket No. 35546.] 


Street railways, § 14 — Abandonment of service — Restoration of roadway. 

1, Every street railway company granted a franchise to use public streets 
or highways takes such grant with the implied obligation not to subordinate 
such streets or highways to an impairment of use beyond that granted, and 
when a street railway company petitions to cease rendering service and to 
abandon its poles, wires, ties, and rails, without providing for their re- 
moval, it threatens to create a public nuisance which will prove dangerous 
to the traveling public generally as well as dangerous to all other transpor- 
tation agencies, subject to the Commission, which may be required to use 
these public streets and highways and which are required to render safe 
and adequate service to patrons, employees, and the public, p. 254. 


Service, § 65 — Commission jurisdiction — Abandonment of street railway facili- 
ties — Conditions. 

2. The Public Utility Commission is the designated governmental agency 
to enforce the policy that no street railway company shall abandon service 
unless and until it shall remove its tracks, poles, wires, and other facilities 
from the improved portion of the highway and restore that portion of the 
highway previously occupied by its track and other facilities so as to con- 
form with the remaining surface of the roadway, and it is within its juris- 
diction to rule whether approval of abandonment should be granted without 
providing for such removal and restoration, p. 254. 


Service, § 249 — Abandonment — Conditions — Street railway — Restoration 
of roadway. 
3. A street railway company should not be permitted to discontinue service 
without performing its common-law liability of removing its poles, wires, 
and other facilities and restoring the pavement of the invaded street or 
highway to the condition of the adjacent pavement, p. 254. 


Service, § 249 — Abandonment — Street railway — Restoration of pavement — 
Effect of agreement with city. 

4. The acquiescence of a city by agreement with a street railway company 

to leave the rails in the streets upon abandonment of facilities, —— pay- 

ment of a stipulated sum by the company to the city, should not defeat the 

interests of public welfare and relieve the company from performing its 
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common-law liability within such time and under such conditions as the 
Commission may deem to be just, p. 254. 


[March 22, 1938.] 
F  eraspeovn by street railway company for approval of the 


discontinuance of service and abandonment of a part of 
its street railway line; application granted subject to conditions. 


By the Commission: This matter 
is before us upon the application of 
West Penn Railways Company for 
our approval of the discontinuance of 
service on, and the abandonment of the 
McKeesport Division of its street 
railway line located in the city of Mc- 
Keesport, township of Versailles, and 
the borough of Versailles, Allegheny 
county, and in the borough of Irwin 
and township of North Huntingdon, 
Westmoreland county. 

West Penn Railways Company 
owns and operates a system of street 
railways totaling 160.73 miles in 
length in the counties of Fayette, 
Westmoreland, and Allegheny, includ- 
ed in which is the McKeesport Divi- 
sion comprising 16.56 miles of track. 
This division is made up of six sec- 
tions, i. e., the Walnut Street Line, 
Jenny Lind Street Line, Grandview 
Line, Loop Line on Sinclair street, 
and the line between the township of 
Versailles, Allegheny county, and the 
borough of Irwin, Westmoreland 
county. Parts of these lines are on 
city, county, and state paved highways, 
streets, and roads, and partly on priv- 
ate right of way. 

Walnut street in McKeesport, on 
which railways company operates its 
cars, is to be repaved. Under existing 
franchise ordinances, applicant is un- 
der obligation to renew its track struc- 
ture and repave the track area. Not 
being able to meet such an obligation 
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out of operating revenues, applicant 
has entered into a contract with the city 
wherein railways company agrees to 
pay $40,000 to the city in lieu of all pav- 
ing obligations. This amount, together 
with $88,000 granted by the Works 
Progress Administration, is considered 
sufficient to rehabilitate Walnut street 
in the city of McKeesport. 

In Walnut street as well as in all 
other streets of McKeesport, applicant 
will leave in place all its tracks which 
will become the property of the city 
to do with as the city may see fit. 
Applicant will remove its trolley wires, 
feeders, poles, and other appurtenances 
from all of the streets on which they 
are now located. 

By the above-noted project, the 
tracks in Walnut street are to be re- 
moved forthwith and the entire street 
repaved. However, no provision is 
made for an early removal of tracks 
on the other streets in the city. 

In considering the question of track 
removal and paving obligations out- 
side of the city of McKeesport, 
railways company claims that its re- 
paving obligations are essentially le- 
gal, depending upon various matters, 
including franchises, obligations grow- 
ing out of rights of way in fee, pre- 
vious agreements between municipal 
and state authorities and railways 
company regarding changes in track 
location and other matters. Confer- 
ences have been held between the of- 
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ficials and attorney for the railways 
company and attorneys and engineers 
of the state highway department and 
the county of Allegheny in order that 
an amicable adjustment might be 
reached. However, no agreement has 
been reached. 

Applicant has agreed, however, that 
if street railway abandonment is per- 
mitted by us, it will abide by any de- 
cision which we or the courts may 
make touching paving obligations 
along the line abandoned if any such 
obligations are found to legally exist. 

We are of the opinion that ample 
time has been given for the purpose 
of consummating agreements between 
the state highway department, the 
county of Allegheny, and the borough 
of Irwin, and that it appears evident 
that the legal responsibility of the 
company cannot be decided by confer- 
ences. 

We shall, therefore, determine such 
point. 

[1-4] The Public Utility Law, Art. 
II, § 202 (66 PS § 1122) provides in 
part that: 

“Upon approval of the Commission, 
evidenced by its certificate of public 
convenience first had and obtained, 
and upon compliance with existing 
laws, and not otherwise, it shall be 
lawful: (d) For any public utility 
to dissolve, or to abandon or surren- 
der, in whole or in part, any service, 
right, power, franchise, or privilege” : 

And Art. II, § 203 (a) (66 PS § 
1123) further provides: 

“A certificate of public convenience 
shall be granted by order of the Com- 
mission, only if and when the Com- 
mission shall find or determine that 
the granting of such certificate is 
necessary or proper for the service, 
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accommodation, convenience, or safety 
of the public; and the Commission in 
granting such certificate, may impose 
such conditions as it may deem to be 
just and reasonable.” 

Every street railway company, 
granted a franchise to use public 
streets or highways, takes such grant 
with the implied obligation not to 
subordinate such street or highway to 
an impairment of use beyond that 
granted. When a street railway com- 
pany petitions to cease rendering serv- 
ice and to abandon its poles, wires, ties, 
and rails, without providing for their 
removal, it threatens to create a pub- 
lic nuisance, which will prove danger- 
ous to the traveling public generally 
as well as dangerous to all other trans- 
portation agencies, subject to the Pub- 
lic Utility Commission, which may 
be required to use these public streets 
and highways, and which are required 
to render safe and adequate service to 
its patrons, employees, and the public. 

The policy that no street railway 
company shall abandon service unless, 
and until it shall remove its tracks, 
poles, wires, and other facilities from 
the improved portion of the highway, 
and restore that portion of the high- 
way previously occupied by its track 
and other facilities, so as to conform 
with the remaining surface of the 
roadway, is the declared policy of the 
Public Utility Commission, which pol- 
icy is in harmony with the common- 
law responsibility of the street rail- 
way company. The Public Utility 
Commission is the designated govern- 
mental agency to enforce this declared 
public policy, and it is within its ju- 
risdiction to rule whether approval 
of abandonment should be granted 
without providing for removal of the 
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poles, wires, tracks, and other facil- 
ities, and the restoration of the invaded 
streets or highways to the condition of 
the adjacent pavement. 

The Public Utility Commission has 
been empowered to regulate the serv- 
ice to be rendered by public utilities, 
the prices they shall charge, and the fa- 
cilities, means, equipment, or property 
which the company may use for rend- 
ering that service. In addition to these 
powers as vested in us, there is includ- 
ed not only the right to regulate these 
three distinct aspects of the business 
of public utilities in so far as they 
affect their patrons, but also in so far 
as they affect the safety and comfort 
of the public in general. 

The question of whether or not a 
common-law duty rests upon a street 
railway company to remove all its 
poles, wires, tracks, and other facili- 
ties and restore the pavement of the 
invaded street or highway to the con- 
dition of the adjacent pavement is 
discussed under Street Railroads, 60 
C. J. 366, § 265. 

“On abandonment of its railroad 
the company is obliged to remove its 
tracks and track structures forthwith; 
and this is so in the absence of any 
specifically stated obligation in the 
franchise to do so; and it is also its 
duty to restore the pavement of the 
invaded street or highway to the con- 
dition of the adjacent pavement.” 

In the case of Stillwater v. Hudson 
Valley R. Co. (1930) 229 App. Div. 
41, 44, 241 N. Y. Supp. 569, the su- 
preme court held: 

“Every railroad, gas, or lighting 
corporation granted a franchise to use 
public streets or highways takes such 
grant with the implied obligation not 
to subordinate such streets or high- 


ways to an impairment of use beyond 
that granted; and when it surrenders 
or abandons such use to restore the 
pavement of the invaded street or 
highway to the condition of the ad- 
jacent pavement. Mt. Vernon v. Ber- 
man & Reed (1919) 100 Ohio St. 1, 
125 N. E. 116; New York v. Mon- 
tague (1911) 145 App. Div. 172, 129 
N. Y. Supp. 1084; Lackawanna Iron 
& Coal Co. v. Farmers’ Loan & Trust 
Co. (1900) 176 U. S. 298, 44 L. ed. 
475, 20 S. Ct. 363; Detroit United 
Railway v. Detroit (1913) 229 U. S. 
39, 46, 57 L. ed. 1056, 33 S. Ct. 697.” 

Likewise, in the case of Buffalo v. 
International R. Co. (1930) 135 


Misc. 504, 507, 240 N. Y. Supp. 113, 
where the city was suing for a declar- 
atory judgment to determine the obli- 
gations of a street railway company as 
to removal of its track and track struc- 
tures and repavement of the street in 
which the railway had abandoned 


service, the court in its opinion said: 

«the court has determined, 
and here determines, that 
tracks of a railway in any street are an 
impairment to vehicular traffic and a 
danger in wet and slippery weather, 
as compared with a street free from 
tracks. Upon that state of facts, this 
court of equity can and must require 
defendant to remove its tracks and 
track structures forthwith, even in the 
absence of any specifically stated obli- 
gation in defendant’s franchise to so 
act, together with the further require- 
ment on the part of defendant to re- 
pave that portion.” 

These decisions clearly establish 
that a street railway company should 
not be permitted to discontinue service 
without performing its common-law 
liability of removing its poles, wires, 
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and other facilities, and restoring the 
pavement of the invaded street or 
highway to the condition of the ad- 
jacent pavement. The acquiescence of 
the city by agreement with the com- 
pany, to leave the rails in the streets 
through payment of a stipulated sum 
by the company to the city, should not 
defeat the interests of public welfare 
and relieve applicant from performing 
its common-law liability within such 
time and under such conditions as we 
may deem to be just. 

We, therefore, determine that ju- 
risdiction upon the matter of removal 
of rails and repaving lies with us and 
that such removal and repaving shall 
be done in such manner as not to en- 
danger the safety of the public. 

Under the agreement between ap- 
plicant and the city of McKeesport, 
all tracks in the streets of the city 
will remain in place and become the 


property of the city to do with as it 
sees fit, and applicant will pay the sum 
of $40,000 to the city and be relieved 


of repaving obligations. By virtue of 
the grant of Works Progress Admin- 
istration, the tracks in Walnut street 
will be removed forthwith, and the en- 
tire street repaved. However, no pro- 
vision is made for the immediate re- 
moval of the tracks on other streets 
within the city. To permit these aban- 
doned tracks to remain in place would 
constitute a hazard not only to the 
substitute bus operation, which will 
be over portions or all of such streets, 
but also would constitute a hazard to 
all vehicular traffic and would, there- 
fore, endanger the safety of the pub- 
lic. 

We therefore find that all rails in the 
streets of McKeesport included in the 
instant application, should forthwith 
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be removed, and in view of the im- 
mediate removal of the Walnut street 
tracks, through the use of the Works 
Progress Administration grant and 
the $40,000 payment to the city by 
applicant, we shall order applicant to 
burn off the rail head on all other 
streets embraced in this application and 
repave the groove thus created with 
suitable bituminous material. 

Similarly with respect to all other 
highways, roads, and streets, vehicular 
traffic is endangered if abandoned 
rails are permitted to remain in place. 
We therefore find and determine that 
applicant shall forthwith remove all 
tracks and appurtenances, poles, wires, 
and other facilities, excepting those 
used by other utilities, from all im- 
proved portions of the streets, roads, 
or highways in the borough of Irwin, 
township of North Huntingdon, Ver- 
sailles township, and the borough of 
Versailles, and that applicant upon re- 
moval of the rails and accessories in 
such paved streets, shall repave the 
track areas with suitable materials in 
conformity with present adjacent pav- 
ing. All tracks and facilities on pri- 
vate right of way abutting on a high- 
way shall forthwith be removed and 
the right of way leveled off and placed 
in a passable condition. 

The matters and things involved, 
having been fully considered, we find 
and determine that approval of discon- 
tinuance of service, and of abandon- 
ment of facilities as herein sought, 
should be granted subject, however, 
to all of the foregoing, and further 
subject to the inauguration of substi- 
tute bus service by Penn Transit Com- 
pany, approval of which is granted 
concurrently herewith at A. 14172, F. 
37. 
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WEST VIRGINIA PUBLIC SERVICE COMMISSION 


Re Clarksburg Water Board 


[Case No. 2356.] 


Municipal plants, § 13 — Jurisdiction of Commission — Rates. 

1. Chapter 6, Acts of the Legislature of West Virginia 1921, Municipal 
Charters, § 41(b), providing that the powers of the water board of the 
city of Clarksburg to fix and charge rates shall be subject to such super- 
vision, regulation, and control by the Public Service Commission as that 
body is now or shall hereafter be authorized by the laws of the state to 
exercise over municipal-owned public utilities or municipal officers operating 
the same, gives the Commission complete supervision and jurisdiction over 
the rates and charges of the water board for water service and over its rules, 
regulations, and practices in so far as they may be related to its rates and 
charges, p. 259. 


§ 429 — Municipal plant — Extraterritorial service. 

2. A municipally owned waterworks system engaged in supplying water 
outside corporate limits may, generally speaking, charge more for that 
service than is charged users of that service who are city taxpayers and 
who reside within the corporate limits, p. 263. 


Discrimination, § 127 — Rates — Municipal plant — Extraterritorial service. 
3. A charge by a municipal water utility for service rendered without the 
corporate limits must be just, reasonable, and nondiscriminatory as among 
customers similarly situated and under like conditions with due regard for 
the cost of service, p. 263. 


Discrimination, § 60 — Municipal plant rates — Industrial customers — Outside 
municipality. 

4. The principle that it is proper to classify customers into industrial and 
domestic groups and to accord the former a more favorable rate is not ap- 
plicable in a situation where a municipal water utility furnishes service out- 
side the corporate limits to an industrial customer and to an adjacent 
municipal corporation reselling to its domestic consumers, since the outside 
municipality is not that kind of domestic consumer, p. 263. 


Rates, § 143 — Reasonableness — Cost of service. 
5. Rates to be lawful must be based on the cost of service, p. 263. 


Discrimination, § 11 — Powers and duties of Commission — Fixing of proper 
rate. 


6. The Commission, when it finds a rate unjustly discriminatory, is required 
to fix by order a just and reasonable rate to be followed in the future in 
lieu of the rate found to be unjustly discriminatory, p. 263. 


Discrimination, § 126 — Municipal plant rates. 
7. The public policy of allowing a municipally owned plant to have reason- 
able latitude and discretion in handling its own affairs, including the pre- 


scription of initial rates, does not mean that the state, through its Com- 
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mission, after hearing, should permit such plants to continue to charge 
unjust, unreasonable, and discriminatory rates, p. 263. 


Municipal plants, § 16 — Powers — Statutory. 
8. A municipal water board has no common law prerogative or powers but 
is a creature of legislative enactment, and its duties, powers, and functions 
are limited to those set forth in the statute enacting the city charter and 
creating the board, except such powers as may be incident thereto or rea- 
sonably inferred therefrom and such other general law as may be applica- 
ble, p. 268. 


Return, § 18 — Right to earn — Municipal plant — Charter limitations. 


9. A municipal water board operating under a charter provision dealing 
with the application of funds received and providing that all revenues shall 
be applied to the payment of the cost of operation and of making improve- 
ments, to the payment of interest and the discharge of obligations, and to 
the payment of salaries and expenses, without providing for disposition of 
any earnings over and above such items, should not be permitted to charge 
rates that will exact from its customers within and without the corporate 
limits revenue over and above that required for reasonable operating ex- 
penses, bond requirements, and a reasonable sum for ordinary improve- 
ments and replacements, p. 268. 


Expenses, § 133 — Municipal water plant — Cost of improvements. 
10. The cost of improvements of a municipal water utility which will be 
serviceable many years in the future should not be saddled upon existing 
customers during the next few years through rates ; a plan of improvements, 
extensions, and betterments should not be financed out of current revenues 
but by funded obligations extended over a period of years, p. 270. 


Depreciation, § 8 — Right to allowance — Municipal plant — Allowance in other 
accounts. 
11. No allowance should be made for depreciation in fixing rates of a mu- 
nicipal water utility when replacements have been charged to operating 
expense or paid for out of net earnings and are, therefore, accounted for 
in the allowed operating expenses of the utility and its average annual 
investment in fixed capital, p. 276. 


Rates, § 267 — Flat or meter. 
12. All users of water of a municipal water utility should be placed upon 
a meter measurement basis, the change being made over a period of years, 
p. 277. 


Discrimination, § 60 — Municipal plant rates — Industrial service — Outside 
municipality. , 
13. A municipal water utility was permitted to charge an adjacent munic- 
ipal corporation 15 per cent in excess of the rate applicable for domestic, 
commercial, and industrial service within the corporate limits, while charg- 
ing a 10 per cent excess to an industrial company outside of corporate 
limits, where the industrial company used the water it purchased in produc- 
ing greater wealth in the communities and in providing labor and employ- 
ment for the people residing therein while the municipal corporation ac- 
— water primarily for resale to domestic consumers, its own inhabitants, 
p. 
[March 18, 1938.] 
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| inmate of rates, rules, and regulations of a municipal 
water utility; rate reduction ordered and elimination of 
discrimination required. 


APPEARANCES: Homer A. Holt, 
Attorney General, and J. F. Bouchelle, 
Assistant Attorney General, Charles- 
ton, for the Public Service Commis- 
sion of West Virginia; Lawrence R. 
Lynch, Clarksburg, for the Clarks- 
burg Water Board; Homer Strosni- 
der, Clarksburg, for the town of Nut- 
ter Fort, intervener. 


By the Commission: This proceed- 
ing is an investigation initiated by the 
Commission by order entered on 
March 28, 1935, on its own motion, 
without complaint and without answer 
or other form of pleading, concerning 
“the propriety and reasonableness of 
the tariffs, rates, terms, charges, rules, 


practices, regulations, and conditions 
of service of the Clarksburg Water 
Board as stated in its tariff, P. S. C. 
W. Va. No. 2, for furnishing water 
service at Clarksburg and vicinity, and 
the accounting methods and practices 


of said board.” That order made the 
Clarksburg Water Board respondent, 
set the proceeding for hearing, and 
required the secretary of the Commis- 
Ision to give notice thereof to the re- 
spondent. Investigations of the re- 
spondent’s plant and of its records 
have been made by engineers and ac- 
countants of the Commission’s staff 
and an independent consulting en- 
gineer. 

In this report the Clarksburg Wa- 
ter Board will be referred to as the re- 
spondent and the town of Nutter Fort 
as the intervener. 
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Genesis and Evolution of the Clarks- 
burg Water Board 


[1] The original waterworks sys- 
tem was installed in the city of Clarks- 
burg in 1888 and the plant was oper- 
ated from that date until 1909 by a 
board of water commissioners appoint- 
ed by the city council of the city of 
Clarksburg. In 1909 the legislature 
abolished the office of commissioner of 
waterworks and created in lieu there- 
of a waterworks and sewerage board. 
This act, for the purposes of this pro- 
ceeding, may be considered the incep- 
tion of the present Clarksburg Water 
Board. The act, among other duties 
and powers, gave the water board au- 
thority to fix and regulate the rates 
and charges for water supplied and to 
prescribe rules and regulations and 
conditions for supplying said service. 
Such authority, however, was subject 
to the approval of the city council. 
See Chap. 12, Acts of the Legislature, 
Regular Session 1909. 

This chapter, Chap. 12, 1909, was 
amended by Chap. 123 of the Acts of 
the Legislature, Regular Session 1917, 
which took away from the water board 
its duties in connection with the sew- 
erage system and delegated to it, 
among other duties and powers, au- 
thority to fix, regulate, and change 
rates and charges for water service and 
the right to prescribe reasonable rules 
and regulations in connection there- 
with, such authority not being subject 
to the approval of the city council. 
Since this act was passed subsequent 
to the enactment of the Public Serv- 
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ice Commission Law in 1913 and as 
amended in 1915 (Chap. 9, Acts of 
the Legislature 1913, and Chap. 8, 
Acts of the Legislature 1915) and did 
not contain any provisions that the 
rates or rules and regulations so fixed 
by the water board should be approved 
by the Public Service Commission, the 
Commission, therefore, at that time, 
had no jurisdiction over the affairs of 
the Clarksburg Water Board. In 
1921, however, the charter of the city 
of Clarksburg was again amended and 
the statute in relation to the water 
board and its powers and duties in con- 
nection with rates, rules, and regula- 
tions for water service was amended 
and reénacted so as to read, in part, 
as follows: 

“Section 41. The water board shall 
have and exercise all of the powers 
conferred upon municipalities by the 
laws of the state of West Virginia 
now in effect or which shall hereafter 
be enacted for the construction, oper- 
ation, and management of municipal- 
owned water plants, and without any 
limitation upon such general powers 
they shall exercise the following : 

“(a) Fix, regulate, and change 
rates and charges for water supplied 
to all consumers, and adopt and pre- 
scribe reasonable rules and regulations 
which shall be observed and obeyed by 
all consumers in reference to the use 
and consumption of water taken from 
the city mains; the terms and condi- 
tions upon which connections to the 
said mains shall be permitted, and the 
place and manner of making the same; 
fix penalties by way of additional 
charges for failure to pay water rents 
promptly, and to this end may discon- 
tinue the supply of water to any con- 
sumer who fails to pay for the same 


as required ; require all users of water 
for temporary purposes to pay for the 
privilege in advance ; refuse to furnish 
water to any building or habitation in 
the city unless the owner thereof shall 
assume liability for the payment of the 
charges for the water so furnished; 
charge the cost of installing water 
service lines from the curb line to the 
mains against the landowner, and re- 
quire the payment in advance for in- 
stalling such line and making connec- 
tion with the water main. 

“(b) The powers of the water 
board to fix and charge rates for wa- 
ter and water service contained in 
paragraph (a) shall be subject to such 
supervision, regulation, and control by 
the Public Service Commission of the 
state of West Virginia as that body is 
now or shall hereafter be authorized 
by the laws of the state to exercise 
over muncipal-owned public utilities 
or municipal officers operating the 
same.” Chapter 6, Acts of the Legis- 
lature of West Virginia 1921, Mu- 
nicipal Charters. 

We are of opinion, therefore, that 
subsection (b) of § 41 above gives 
this Commission complete supervision 
and jurisdiction over the rates and 
charges of the respondent for water 
service, that is, such powers and juris- 
diction as we may have over the rates 
and charges of private utilities or mu- 
nicipalities engaged in rendering wa- 
ter service. But this subsection limits 
our jurisdiction to the rates and char- 
ges of the respondent and it is doubt- 
ful whether we have jurisdiction over 
the practices, rules, regulations, and 
conditions of service unless they are 
so connected, interwoven, interrelated, 
and linked with the rates of the re- 
spondent that an investigation of them 
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becomes necessary in order to deter- 
mine the reasonableness of the rates 
of the respondent or rates proposed by 
it. This is true since Chap. 6, supra, 
is a special and local act and by virtue 
of the provisions of § 3 of Art. 2 of 
Chap. 63 of the Code of West Vir- 
ginia, 1931, relating to the repeal of 
statutes, said chapter was not repealed 
by the adoption of the Code of West 
Virginia, 1931, but the Clarksburg 
charter as contained in Chap. 6, supra, 
including the provisions relating to the 
water board, remains in effect and we 
must look to Chap. 6 in order to dis- 
cover any limitations upon the juris- 
diction of this Commission. 

It would seem to be apparent, how- 
ever, that in order to enable this Com- 
mission to properly exercise its duties 
and authority over the rates of the re- 
spondent it must have full and com- 
plete reports concerning its capital ac- 
counts, investments, revenues, and ex- 
penses, and other related matters, and 
must be advised of all its practices, 
rules, and regulations, and must have 
authority to consider complaints and 
also make such investigations on its 
own motion as it may deem necessary 
for the proper regulation of the re- 
spondent’s rates. It is highly probable 
that in regulating such rates, of neces- 
sity, the practices, rules, regulations, 
and conditions of service become in- 
volved. 

Reference is made to the written 
opinion of the attorney general of 
West Virginia to this Commission, 
dated May 14, 1934, Reports and 
Opinions 1933-1934, page 557. 

The Clarksburg Water Board’s du- 
ties and powers, other than those enu- 
merated above, are also set forth in 
Chap. 6, supra. They deal with the 


organization of the board, compensa- 
tion of its members, general powers, 
the designation of a general manager, 
audit of its books, issuing of water- 
works’ bonds, application of funds, the 
supplying of water outside of the city, 
the right of exercise of eminent do- 
main, etc. Some of these duties and 
powers will be hereinafter referred to. 

Since we are charged with complete 
supervision and jurisdiction ovr the 
rates and charges of the respondent 
and its rules, regulations, and prac- 
tices in so far as they may be related 
to its rates and charges, we will now 
turn our attention to the pending in- 
vestigation. 


Inception of This Pending 
Investigation 


The respondent not having filed an 
annual report for the fiscal year 1933- 
34 as required by a general order of 
this Commission, the Commission on 
August 16, 1934, and again on 
September 20, 1934, by letter, re- 
quested that such a report be made 
and filed. The respondent having 
failed to comply with said requests, 
the Commission, on January 24, 1935, 
by letter, advised the respondent that 
it was sending its accountants to 
Clarksburg to procure the data nec- 
essary for the preparation of such re- 
port. The first paragraph of that let- 
ter is as follows: 

“In order to acquire the data for 
the preparation of your annual report 
to the Commission, which has not 
been filed, the Commission thinks it 
will be beneficial for its statistical de- 
partment to examine all of the books 
of accounts and other records of the 
Clarksburg Water Board at this time. 
The report of such examination 
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should be helpful in making your an- 
nual reports to this Commission.” 


The Commission’s accountants, pur- 
suant to instructions, examined the 
books, records, and accounts of the re- 
spondent and filed a report showing 
the result of their examination on 
March 18, 1935, a copy of which was 
forthwith furnished the respondent. 
From the information disclosed by 
this report it appeared to the Com- 
mission that an investigation concern- 
ing the propriety and reasonableness 
of the rates, practices, and account- 
ing methods of the respondent was 
warranted and, accordingly, on March 
28, 1935, one was ordered. 


[Discussion of accounting system 
omitted. ] 


Respondent's Existing Rates 


The respondent’s existing rates for 
water service are set forth in its tar- 
iff, P. S. C. W. Va. No. 2, under in- 
vestigation, on file in the office of the 
secretary of the Commission. It states 
a rate applicable within the corporate 
limits of Clarksburg for general do- 
mestic, commercial, and industrial 
service as follows: 


RATE 


Service Charge 
#, 3, and 1 inch meter .. 
14 inch meter 
2-inch meter 
3-inch meter 
4-inch meter 
6-inch meter 
Charge for Water Consumed 
First 4,000 cubic feet used per month— 
$2.600 per 1,000 cubic feet. 
Next 16,000 cubic feet used per month— 
$1.900 per 1,000 cubic feet. 
All over 20,000 cubic feet used per month— 
$1.125 per 1,000 cubic feet. 


MiIniMuM CHARGE 


Minimum charge for each separate family 
or consumer shall be $1.00 per month, exclu- 
sive of meter service charge. 


23 P.U.R.(N.S.) 


.. No charge 
$0.70 per month 


6.00 per month 


TEMPORARY SERVICE RATE 


The minimum charge for water for tem- 
peerty uses shall be $4.50 per 1,000 cubic 
eet. 


DeLayepD PAYMENT PENALTY 

The above schedule is net. On all accounts 
not paid in full on or before the 1Uth day 
of the month, 25 cents will be added to the 
net amount shown. 

The schedule available for general 
domestic service outside the corporate 
limits states the same service charge 
as set forth in the above schedule and 
a rate for water consumed of $2.86 
per thousand cubic feet, regardless of 
the number of cubic feet of water 
used. The schedule also provides as 
follows: 

“This schedule of rates for water 
used outside of the corporate limits 
for general domestic service shall in- 
clude all water supplied to the town 
of Nutter Fort at original and exist- 
ing purchase rate of $2.86 per thou- 
sand cubic feet, delivered at meter in- 
stalled at city limits.” 

The respondent’s tariff aforesaid 
also states a rate applicable outside the 
corporate limits of Clarksburg and 
available for general commercial and 
industrial service, which is 10 per cent 
higher than the rate for such service 
within the corporate limits. This 
schedule contains the following para- 
graph: 

“This schedule of rates for water 
used outside of the corporate limits 
for general commercial and industrial 
service shall include all water supplied 
to the Baltimore & Ohio Railroad 
Company for use of engines and 
boilers.” 

The other schedules contained in 
said tariff are applicable to flat rate or 
unmetered customers. The flat rate is 
determined by the number of faucets, 
rooms, bath tubs, laundry trays, etc., 
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on the customer’s premises. For the 
purposes of this proceeding it is not 
thought necessary to list these sched- 
ules. 

These constitute the existing rates 
of the respondent and are those under 
investigation in this proceeding. If 
the record discloses that they are un- 
just, unreasonable, insufficient, or un- 
justly discriminatory, or otherwise in 
violation of any of the provisions of 
Chap. 24 of the Code of West Vir- 
ginia (Public Service Commission 
Law) we are in duty bound to fix, by 
order, reasonable rates to be followed 
in the future in lieu of those found to 
be unjust, unreasonable, insufficient, 
or unjustly discriminatory, or other- 
wise in violation of any of the provi- 
sions of said chapter. 

Rates are stated in the tariff in 
terms of cubic feet of water used, 
throughout the hearings held, the rate 


was expressed in terms of thousand 
gallons used. We shall use the latter 
term, 


Intervener, Town of Nutter Fort 


[2-7] The town of Nutter Fort, 
a municipal corporation adjacent to 
the city of Clarksburg, filed its peti- 
tion of intervention August 23, 1935, 
and was permitted by the Commission 
to intervene in this proceeding. The 
record shows that the intervener is 
required to pay the respondent ap- 
proximately 384 cents per thousand 
gallons for all water furnished, that 
the respondent laid about 2,360 feet of 
8-inch water line to the town of Nut- 
ter Fort and that it and the Pittsburgh 
Plate Glass Company both purchase 
water through said line from the said 
respondent, that the meters for the in- 
tervener and said glass company are at 
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the corporate limits of Clarksburg and 
are about 20 feet apart, that the re- 
spondent sells water in wholesale quan- 
tities to the Pittsburgh Plate Glass 
Company at about 17.6 cents per 
thousand gallons, which is less than 
half the rate paid by the intervener, 
that the cost to the respondent for the 
water it sells in wholesale quantities to 
the intervener is no greater than the 
cost of the water it sells in wholesale 
quantities to the said glass company, 
that both consumers obtain their water 
from the respondent through the same 
8-inch line, and the intervener charges 
that, therefore, it is the victim of an 
unlawful discrimination and in its pe- 
tition prays that the respondent be re- 
quired to sell water in wholesale quan- 
tities to it at the same rate which the 
Pittsburgh Plate Glass Company is re- 
quired to pay. 

In Exhibit No. 3 witness Barnes de- 
scribes the conditions surrounding the 
service to these customers and their 
consumption and the amount paid by 
months for the year ended March 31, 
1935, from which it appears that the 
intervener consumed, during the 
twelve months’ period aforesaid, 1,- 
416,900 cubic feet of water, for which 
it paid $4,137.85, or, expressed in 
terms of gallons, an average rate of 38 
cents per thousand gallons, and that 
the Pittsburgh Plate Glass Company, 
for the same period, used 2,945,600 
cubic feet of water, for which it paid 
$3,973.26, or, expressed in terms of 
gallons, an average rate of 17.6 cents 
per thousand gallons. The respond- 
ent’s annual reports to the Commis- 
sion show that the intervener, for the 
year ended April 30, 1936, used 9,- 
854,250 gallons of water, for which it 
paid $3,828.61, an average of 38.85 
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cents per thousand gallons, for the 
year ended April 30, 1937, it used 10,- 
454,048 gallons, for which it paid 
$4,069.25, an average of 38.93 cents, 
and for the eight months’ period end- 
ed December 31, 1937, it used 7,066,- 
356 gallons, for which it paid $2,- 
749.83, an average of 38.91 cents. 

The respondent does not refute the 
allegation of the intervener or the 
statements contained in Mr. Barnes’ 
exhibit as to the conditions under 
which this service is rendered and the 
rates charged, but contends, by Mr. 
Scotland G. Highland, its general man- 
ager, and on brief, that the difference 
in the rates charged the Pittsburgh 
Plate Glass Company and the town of 
Nutter Fort does not constitute an un- 
reasonable and unfair discrimination, 
because the glass company is an indus- 
trial consumer which uses the water 
it purchases in producing greater 
wealth in the communities of Clarks- 
burg and Nutter Fort and in provid- 
ing labor and employment for the peo- 
ple residing therein, while the town of 
Nutter Fort, on the other hand, ac- 
quires water primarily for resale to do- 
mestic consumers, its own inhabitants, 
and that the classification of consum- 
ers into industrial and domestic 
groups, with different rates for each 
according to the purpose for which it 
purchases and receives the utility prod- 
uct and service, is a classification that 
has long been recognized by Commis- 
sions and courts as fair and reason- 
able. 

The respondent, by its brief, fur- 
ther contends that: “In fact, the city 
charter of Clarksburg (Acts 1921, 
Municipal Charters, Chap. 6, § 45), 
confers upon the Clarksburg Water 
Board the privilege in its discretion of 


supplying water for consumption and 
use outside the city, or for use in in- 
dustries located adjacent to the city. 
The Board is not required to furnish 
such service, and if it elects to do so, 
the charter (§ 45) further provides 
that—‘all water so supplied and serv- 
ices rendered shall be upon such con- 
ditions and terms as the water board 
may prescribe or require, and reason- 
able charges over and above the rate 
charged within the city for water and 
like service may be made for all water 
supplied and services rendered outside 
of the city.’” Counsel for the re- 
spondent cites cases which he states 
are authority for the difference in the 
charges made for water service to the 
glass plant and to the intervener. See 
Respondent’s Brief filed October 11, 
1935, pages 15-20. 

There are authorities holding that 
a municipally owned waterworks sys- 
tem engaged in suplying water with- 
out its corporate limits may, generally 
speaking, charge more for that service 
than is charged users of that service 
who are city taxpayers and who reside 
within the corporate limits. See Re 
Pendleton (Ind.) P.U.R.1921E, 602; 
Re Municipal Electric Co. (Ind.) 
(anno.) P.U.R.1930E, 508; Re Lau- 
rel (Mont.) P.U.R.1921D, 817; Re 
Kaukauna (Wis.) P.U.R.1922C, 
839; Ziebell v. Manitowoc (Wis.) 
P.U.R.1922D, 476; Re Muscoda 
(Wis.) P.U.R.1930D, 8; Frazer v. 
Pueblo (Colo. 1935) 10 P.ULR. 
(N.S.) 337. But the fact that a mu- 
nicipally owned waterworks system 
may, under certain conditions, lawful- 
ly assess a higher rate against custom- 
ers without the corporate limits does 
not mean that that rate can be exces- 
sive, unjust, unreasonable, or unduly 
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discriminatory among such extra-ur- 
ban customers inter se. It has been 
pointed out that the record in this pro- 
ceeding shows that the Pittsburgh 
Plate Glass Company and the inter- 
vener receive their water supply under 
substantially the same circumstances 
and conditions, that is, they receive 
their water supply through the same 
pipe line and each customer has only 
one meter. It is obvious, therefore, 


f that it does not cost the respondent 


more to render service to the inter- 
vener than to the glass company, cost 
of additional water used by the latter 
not considered ; yet the glass company 
pays less than half the rate the inter- 
vener is required to pay. Can it be 
said that a rate, under these conditions, 
of 38 plus cents per thousand gallons 
to the intervener is a just and reason- 
able rate and it is not discriminated 
against when the Pittsburgh Plate 
Glass Company pays only an average 
of 174 cents per thousand gallons for 
the water it consumes? Can such a 
discrepancy and difference be justified 
under the Public Service Commission 
Law or under § 45 of the city’s char- 
ter, supra, which provides the respond- 
ent may, in fixing rates for service out- 
side the city, prescribe “reasonable 
charges over and above the rate 
charged within the city?’ Can it be 
said that such a difference does not 
constitute an unlawful discrimination 
and preference, which is prohibited by 
law? Wedo not think so! If the 38- 
plus-cent rate is just and reasonable 
then the respondent is selling water to 
the glass company substantially below 
cost. If, on the other hand, the 17}- 
cent rate is just and reasonable and 
compensatory to the respondent, then 
the rate charged the intervener is 


grossly excessive, unjust, and unrea- 
sonable. And we are not of the opin- 
ion, and do not accord with the rea- 
soning of the respondent in contend- 
ing that it is legal and proper to charge 
such rates against these two parties. 
One industrial customer may consume 
through one service line and meter as 
much water as a thousand domestic 
customers with a thousand service 
lines and a thousand meters, with the 
attendant costs. 

It is true that this and other regu- 
latory Commissions recognize that it 
is proper to classify consumers into 
industrial and domestic groups and to 
accord the former group a more favor- 
able rate, but we are not impressed 
with the argument that this principle 
is applicable to this situation. The in- 
tervener is not that kind of a domestic 
customer. Rates, to be lawful, must 
be based on the cost of service. 

The Public Service Commission 
Law of West Virginia, in respect to 
discrimination, preference, and preju- 
dice, differs from the Interstate Com- 
merce Commission Act in that when 
we find a rate unjustly discriminatory 
we are required to fix, by order, a just 
and reasonable rate to be followed in 
the future in lieu of the rate found to 
be unjustly discriminatory, and while 
we are cognizant of the fact that pub- 
lic policy dictates that a municipally 
owned plant should have reasonable 
latitude and discretion in handling its 
own affairs, including the prescription 
of initial rates, this does not mean that 
the state, through its Public Service 
Commission, after hearing, should 
permit such plants to continue to 
charge unjust and unreasonable and 
discriminatory rates. The treatment 
accorded the intervener violates § 2 of 
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Art. 3 of Chap. 24 of the Code of 
West Virginia in that the intervener 
is unlawfully discriminated against 
and the Pittsburgh Plate Glass Com- 
pany is given an unreasonable prefer- 
ence. The order to be entered will re- 
live the discrimination herein found 
to exist. 


Other Consumers without the 
Corporate Limits 


At the hearing held on July 17, 
1935, Mr. Scotland G. Highland tes- 
tified and filed his Exhibit No. 9, 
which exhibit lists “The groups of con- 
sumers living outside the city of 
Clarksburg who are supplied by the 
Clarksburg Water Board, each entire 
group being served through a single 
account.” It also lists “the total num- 
ber of cubic feet of water used by each 
group account during the twelve 
months ending March 31, 1935, and 
the total amount collected from each 
account during that year at the rate of 
384 cents per thousand gallons, being 
the Clarksburg domestic rate of 35 
cents plus 10 per cent.”” The groups 
listed, the number of customers served 
in each group, the cubic feet of water 
used, and the amount paid therefor 
are as follows: 


Users Cu. ft. 
Clark Coal & Coke Co., 


Outside accounts, one con- 





sumer each: Cu. ft. 
E. H. Nutter, Eastview 4,000 $14.73 
Roosevelt-Wilson School, 
New Fair Grounds .. 85,400 257.30 
Board of Education,- 
Eastview School .... 41,700 121.52 
State Road Commission, 
Limestone Road . 80,300 238.16 
Gulf Refining Company, 
Limestone Road ..... 27,300 80.32 
A. C. Edgell, Limestone 
OS GARE ae 5,900 22.22 
Albert Lawman, Milford 
ii cdtuzeader see 6,900 23.19 
Grand total received ......... $7,215.85 
Less Nutter Fort account .... 4,137.85 
Balance received from outside 
consumers other than town of 
ee eee $3,078.00 


Thus it appears that the respond- 
ent has customers other than the town 
of Nutter Fort taking service outside 
the corporate limits of Clarksburg. 
The conditions surrounding service to 
these customers do not appear from 
the evidence, but, according to Mr. 
Highland, each group pays a rate of 
384 cents per thousand gallons, re- 
gardless of the amount consumed, 
which is the rate stated in respond- 
ent’s tariff applicable to domestic serv- 
ice outside the corporate limits. He 
testified that this rate is the same as 
the Clarksburg domestic rate plus 10 
per cent. This is not, strictly speak- 
ing, correct. The rate applicable for 
domestic service within the city limits 


S. Chestnut St. .... 54 12,900 $51.65 is a block type rate wherein the cost 
J. C. Noble, Agent, . 5 

Arbutus Park ...... 28 141,800 41774 BET thousand cubic feet decreases with 
C. C. Murray, Eastview 10 48700 141.19 the increase in consumption and, while 
W. F. Long, Eastview 2 9,400 29.14 it is true that the average domestic 
J. W. Stutler, Eastview 6 30,500 89.47 cystomer would not ordinarily use, 
L. L. Groghan, East- ‘ 

"Dak sepcdiien seg 4 13,900 41.69 during a month, more than 4,000 cu- 
Cees: coneiery, a ae . bic feet of water, for which the city 
Phelps ton” Co. Wil. 300 131.80 customer is charged at the rate of 34.8 
- sonburg Road ...... 2 8600 75.78 plus cents per thousand gallons, never- 

ounty of Harrison, ‘ ; H a 

iad hae 7 439,400 1,342.19 theless if such customer did use in ex 
Town of Nutter Fort .... 1,417,900 413785 cess of 4,000 cubic feet the rate would 
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be decreased. Applying the rate ap- 
plicable within the corporate limits, 
plus 10 per cent, to these outside 
groups, the average rate to some of 
them would be less than 384 cents per 
thousand gallons. 

The record shows that the average 
rate paid by metered customers resid- 
ing within the city limits of Clarks- 
burg, for the year ended April 1, 1935, 
amounts to 29.76 cents per thousand 
gallons. We have heretofore found 
that the respondent may, under certain 
conditions, charge more for service 
rendered without the corporate limits 
than is charged customers within the 
corporate limits, but that such addi- 
tional charge must be just, reasonable, 
and nondiscriminatory as among cus- 
tomers similarly situated and under 
like conditions, with due regard to the 
cost of service to the respondent. The 
order to be entered herein will require 
the respondent to revise its schedule 
applicable outside the corporate limits 
available for general domestic service 
by putting into effect the charge for 
water consumed applicable within the 
corporate limits of Clarksburg plus 10 
per cent, so that such outside users may 
receive the benefit of the block type ur- 
ban rate. 


Reasonableness of Existing Rates 


Mr. Barnes, in his Exhibit No. 6, 
reports that the respondent’s operating 
revenues from all sources for the 
twelve months ended April 30, 1935, 
amounted to $198,808.07. The re- 
spondent’s reports to the Commission 
show operating revenues of $198,- 
586.04 for the year ended April 30, 
1936, and $217,266.94 for the year 
ended April 30, 1937. According to 
Exhibit No. 6 the operating expenses 
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for the year ended April 30, 1935, 
were $88,679.83. Comparable expens- 
es as shown by the respondent’s an- 
nual reports to the Commission for 
the years ended April 30, 1936, and 
1937, are as follows: $101,802.05 
and $112,099.36. This leaves net op- 
erating incomes of $110,109.25, $96,- 
783.99, and $105,167.58. The re- 
spondent’s report for the eight months’ 
period ended December 31, 1937, 
shows a cash surplus balance of $37,- 
038.16, which balance was reduced 
during said period $51,953.38, evi- 
dently being used to defray the cost 
of certain improvements and better- 
ments to the respondent’s plant. The 
report further reveals that the respond- 
ent, for the first time, charged to ex- 
penses $21,236.24 for retirement pur- 
poses, but even deducting this amount 
from the operating expenses as report- 
ed for the eight months’ period the 
respondent’s expenses, extended pro- 
portionately over a twelve months’ pe- 
riod, will be equal to the expenses re- 
ported for the twelve months’ period 
ended April 30, 1937. Mr. Barnes, 
in his Exhibit No. 6, also reports op- 
erating revenues, operating expenses, 
and operating income for the period 
from 1910 through April 30, 1935, 
which shows that during this period 
from earnings the respondent paid each 
year its bond requirements and for 
each year, with the exception of 1933, 
made appropriations,to its sinking 
fund and made substantial fixed cap- 
ital investments. From 1910 up to 
and including April 30, 1935, bond 
interest was paid from earnings in the 
amount of $351,535, sinking-fund ap- 
propriations of $481,173.17 were paid, 
while the cash surplus devoted to fixed 
capital investments for the period 
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amounts to $1,746,002.98. After pay- 
ing all operating expenses and dispos- 
ing of the operating income as above 
stated, the respondent, as of April 30, 
1935, had a cash surplus balance 
amounting to $65,118.58, and accord- 
ing to its annual reports it had balanc- 
es for the years ended April 30,1936, 
and 1937, of $89,206.86 and $88,- 
990.55, even though the operating ex- 
penses of this plant were higher for 
the year ended April 30, 1937, than 
for any other year since it began op- 
eration. 

The record shows that the users of 
water have been, and are, paying, in 
addition to operating expenses, the 
fixed charges of the respondent and it 
has made additions, extensions, and 
betterments out of earnings totaling 
as of April 30, 1935, $1,746,002.98. 


Exhibit No. 6 and the respondent’s 


annual reports aforesaid show that 
there were cash balances in sinking 
funds as of April 30, 1935, 1936, and 
1937, and December 31, 1937, as fol- 


lows: $88,620.30, $90,635.67, $96,- 
731.37, and $97,940.51, and that the 
bonds outstanding as of said dates 
were $173,000, $164,000, $156,000, 
and $147,000, and the fixed capital ac- 
counts of the respondent were $2,096,- 
326.03, $2,155,824.59, $2,159,471.86, 
and $2,300,145.90. Since the respond- 
ent, prior to June 1, 1937, did not keep 
its accounts in accordance with the pre- 
scribed classification and does not have 
records, requisitions, invoices, and 
vouchers showing the original cost of 
items of plant as they were placed in 
service prior to June 1, 1937, no orig- 
inal cost study was made. There be- 
ing no reproduction cost appraisal of 
the property the only guide we have as 
to its value is the adjusted fixed capi- 


tal investment of $2,096,226.03 as of 
April 30, 1935, $2,159,471.86 as of 
April 30, 1937, and $2,300,145.90 as 
of December 31, 1937. These 
amounts include several properties ac- 
quired in 1918 and 1920. Exhibit No. 
6 further shows that the total fixed 
capital retired from 1913 to April 30, 
1935, amounts to $54,219.45, in which 
item is included $30,525.49, represent- 
ing the sewerage system of the city of 
Clarksburg, which was retired from 
the respondent’s fixed capital in 1918. 
According to the respondent’s reports 
no property was retired from service 
during the year ended April 30, 1936, 
but in the succeeding annual period 
there was retired $31,209.31, of which 
$29,864.63 represented steam-power 
pumping equipment and during the 
eight months’ period ended December 
31, 1937, $4,062.17 was retired. 


Exhibit No. 6 shows the total num- 
ber of customers as of April 30, 1935, 
to be 6,208, that 1,950 were on a flat 
rate and 4,258 were served through 
meter measurement. The respond- 
ent’s annual reports show that it had 
6,479 customers as of April 30, 1936, 
1,957 being served on a flat rate basis 
and 4,521 on a meter rate basis, and as 
of April 30, 1937, it had 6,661 custom- 
ers, 1,969 on a flat rate and 4,692 on 
meter rates, while as of December 31, 
1937, the corresponding figures, re- 
spectively, are 6,514, 1,787, and 4,727. 

[8, 9] The accounting information 
furnished by the Commission’s ac- 
counting staff, of record herein, and 
the respondent’s annual reports con- 
stitute the only accounting informa- 
tion concerning the affairs of the re- 
spondent. The respondent does not 
take exception to the figures set forth 
in Barnes’ Exhibit No. 6 and does not 
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seriously question any figures shown in 
the other accounting reports, and can- 
not complain about its own figures as 
set forth in its filed and sworn to re- 
ports, but it does contend that its rates, 
both in and out of the city, are just 
and reasonable. Before discussing 
this matter further attention is again 
called to § 44 of Chap. 6 of the Acts 
of the Legislature 1921 (Clarksburg 
charter), which deals with the appli- 
cation of funds received by the re- 
spondent and states that : 

“All revenues derived from the op- 
eration of said waterworks system or 
plant, or from the sale of bonds issued 
for repairing, improving, enlarging, 
extending, or adding to said water- 
works plant shall be applied to the pay- 
ment of the cost of operation and of 
making such improvements, to the pay- 
ment of interest upon any bonds and 
the sinking fund to pay off and dis- 
charge the same, which the water 
board is herein authorized to assume 
and pay, whether said bonds were here- 
tofore or may be hereafter issued. 
Out of the revenues derived from the 
operation of said waterworks, the 
board is authorized to pay all salaries 
and expenses which may be incurred 
by it in the exercise of any power 
herein conferred or the performance 
of any duty herein imposed, or by gen- 
eral law conferred or imposed, upon 
the water board.” 

It will be noted from this quotation 
that no provision is made for the dis- 
position of any earnings over and 
above operating expenses, cost of re- 
pairing, improving, enlarging, extend- 
ing, or adding to said waterworks 
plant, and the payment of interest and 
sinking-fund requirements. There- 
fore, it would appear that it was not 
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intended by the legislature that the re- 
spondent should, through rates, earn 
more than ample to take care of these 
expenses and costs. We seriously 
doubt that the city council could com- 
pel the respondent to transfer to it 
any surplus in earnings. The water 
board has no common law prerogative 
or powers; the city has none; they are 
both creatures of legislative enactment 
and their duties, powers, and func- 
tions are limited to those set forth in 
the statutes enacting the city charter 
and creating the water board, except 
such powers as may be incident there- 
to or reasonably inferred therefrom, 
and such other general law as may be 
applicable. Therefore, we conclude 
that the respondent should not be per- 
mitted to charge rates that will exact 
from its customers within and without 
the corporate limits of Clarksburg, 
revenue over and above that required 
for reasonable operating expenses, 
bond requirements, and a reasonable 
sum for ordinary improvements and 
replacements. 


Respondent's Five-year Program 


The respondent contends that it 
should be permitted to earn more than 
sufficient to pay operating expenses 
and bond requirements in order that 
improvements, betterments, and addi- 
tions might be made to its plant, and in 
this connection Mr. Highland testified 
at length and much space is used by 
counsel on brief concerning the re- 
spondent’s proposed “5-year program” 
for improvements and _ additions. 
This program called for the expendi- 
ture of $743,187.40 during a 5-year 





1 Except the five powers incident to oar 
corporation mentioned by Blackstone, 1 B 
Com. (Cooley) 475, 476; and the power of 
removal listed by Kent, 2 Kent Com. 278. 
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period and was, according to Mr. 
Highland, originally adopted in De- 
cember, 1934, and enlarged in Janu- 
ary, 1935. The main items which 
made up this program are summarized 
as follows: 


Item No. 1—R. 240. Replace 184 
miles of inherited small lines 4” 
and less in diameter, 97,680 lin. 


main from Hayes avenue and 
South Chestnut street to the 
pumping station 

Item No. 3—R. 249. 8” main in 
Junkins avenue from 28th street 
to the corporate limits 

Item No. 4—R. 250. Air com- 
pressor with suitable tools .... 

Item No. 5—R. 251. New mains, 
services, and meters in streets 
to be paved by state and Fed- 
eral government within the city 
limits during 1935-36 

Item No. 6—R. 252. Pumping 
station equipment and machin- 


22,500.00 


6,750.00 
2,000.00 


38,685.00 


35,000.00 


million gallon steel tanks and 
piping 

Item No. 8—R. 256. Extension 
of filtration plant and building 
to increase its capacity 

Item No. 9—R. 258. Two addi- 
tional storage dams 

Item No. 10—R. 261. Recondi- 
tioning concrete reservoir 

Item No. 11— Miscellaneous 
maintenance and betterments to 
dams and repairs to filter plant 


50,000.00 


55,000.00 
80,000.00 
3,500.00 


19,000.00 


It will be observed that most of the 
items included in the “5-year pro- 
gram” are for the purpose of increas- 
ing the flow of water available for fire 
protection and to provide for the city 
a more nearly adequate fire protection 
service; for instance, Item No. 1, 
which makes up more than half of the 
total amount proposed to be expended, 
provides for the replacing of small 
lines four inches and less in diameter 
with larger size lines and is based upon 
the recommendations of witness 
George J. Lyons, engineer of the Na- 
tional Board of Fire Underwriters, 
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such recommendations being also in- 
corporated in a report of the National 
Board of Fire Underwriters of Octo- 
ber 25, 1935, filed as Exhibit No. 10 
in this proceeding. The same is true 
of other items of the program. The 
recommendations, however,  con- 
tained in the October 25, 1935, re- 
port are substantially the same as those 
which appeared in the Underwriters’ 
report of 1928, seven years previous, 
Since the 1928 report up until 1936 no 
steps had been taken towards carrying 
out the recommendations therein con- 
tained, and further it is not shown 
that the owners of insurable property 
in Clarksburg will receive any reduc- 
tion in fire insurance premiums should 
the Underwriters’ recommendations 
be fulfilled. Neither is it shown that 
there are any serious fire hazards due 
to the delinquency in the flow of water 
available for fire protection purposes. 
Regardless of the desirability of meet- 
ing the recommendations of the Un- 
derwriters in respect to the size of 
mains, etc., we must determine wheth- 
er or not the users of water within 
and without the city of Clarksburg 
must pay for these improvements and 
betterments through rates within five 
years as contemplated in the respond- 
ent’s program, or within eight years 
as contemplated by said program as 
modified by Mr. Highland after Phil- 
ip Burgess, water engineer of Colum- 
bus, Ohio, testified. This contemplat- 
ed improved fire protection, if any is 
economically justified, would seem to 
inure to the benefit of, first, fire insur- 
ance companies and, second, property 
owners. 

[10] Classes C and D cast iron pipe, 
proposed by Mr. Highland for use, 
have a useful life substantially greater 
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than the life of any of the respondent’s 
domestic consumers and will, after 
they have ceased to be customers be- 
cause of death or otherwise, be in 
service and transporting water to the 
people hereafter to become residents 
of Clarksburg. Since the majority of 
items, in dollars, represents improve- 
ments which will be serviceable many 
years in the future, the Commission 
feels it unfair to saddle upon the exist- 
ing customers during the next few 
years, through rates, the payment for 
these improvements. If the cost of 
each item were amortized over its an- 
ticipated life such a proposition might 
be fair and reasonable, but we cannot 
subscribe to the program when it is 
proposed that the existing customers 
pay for it within the next few years, 
when it is not shown that unusual 
conditions exist which make all these 
expenditures necessary at this time. 
Should the water board, in fixing the 
policy of the respondent in the matter 
of improvements, extensions, and bet- 
terments, come to the conclusion that 
the 5-year or 8-year program as tes- 
tified to should be carried out, it should 
not be financed out of current reve- 
nues but by funded obligations extend- 
ed over a much longer period of years. 


To pay for the improvements set 
forth in the proposed program would 
have required an annual expenditure 
of approximately $148,637.48. At no 
time in the history of the respondent 
has its annual operating income been 


that much. It was, for the year end- 
ed April 30,1935, $110,109.25, and 
for the year ended April 30, 1937, 
$105,167.58, and the average for the 
past five years has been $103,445.84; 
so, unless there is an unforeseen in- 
crease in revenue and a substantial de- 
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crease in operating expenses, the High- 
land program could not be financed 
from earnings. The respondent would 
be compelled to secure funds else- 
where. This situation was realized by 
the board as is evidenced by an order 
entered by it on January 3, 1935, 
which reads, in part, as follows: “The 
cost of the 1935 improvement pro- 
gram will probably exceed $90,000. 
A part of this sum will be temporarily 
borrowed from local banks.” 

At the hearing held on April 2, 
1937, Mr. Highland testified “that the 
Clarksburg Water Board closed the 
calendar year 1936 with the greatest 
number of permanent improvements 
entirely paid for out of current reve- 
nues in the history of the department,” 
and listed such improvements as fol- 
lows : 


11,617 linear feet high pressure 
water main, fittings, etc. ...... 
1,600 feet 24-inch force main in 
South Chestnut street 17,529.02 
West Milford dam improvements 4,279.68 
Filtration plant improvements .. 2,710.72 
Air compressor 2,053.35 
Fence around acre lot at 6th and 
Hewes streets 1,813.00 
2 pumping units, 4,000,000 gallons 
daily capacity each (this item 
not fully paid for) 
Rights of way for 20-inch and 
24-inch pipe lines 


$66,068.94 


23,464.97 
1,607.86 
$119,527.54 


He also testified that work in pro- 
gress, including large pipe lines to 
storage tanks under contract awarded 
December 11, 1936, amounted to $26,- 
322.50. 

The respondent, however, in its an- 
nual report to the Commission for the 
year ended April 30, 1936, reports ad- 
ditions to its plant of $49,498.56 and 
for the year ended April 30, 1937, 
$51,020.71. It appears, therefore, 
that the actual additions to fixed cap- 
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ital according to the respondent’s re- 
ports, are at variance with the forego- 
ing statement made by Mr. Highland, 
and such additions are not as great as 
the average annual expenditure re- 
quired under respondent’s 5- or 8-year 
program. An explanation of the dis- 
crepancy in Mr. Highland’s testimony 
and the reports filed by him for the re- 
spondent may be that all of the work 
about which he testified was not com- 
pleted or credited to fixed capital ac- 
counts during the calendar year 1936 
about which he was testifying. 

The respondent further contends, 
see Exhibit No. 8, that since its operat- 
ing income is not sufficient to take care 
of its bond interest requirements and 
the average annual needs under the 
5-year program, its existing rates are 
not excessive, unjust, and unreasona- 
ble. It further says that if we base its 
annual requirements for extensions, 
betterments, and improvements on the 
average actual annual fixed capital in- 
vestment for the twelve years from 
1920 to 1931, inclusive (Barnes’ re- 
port, pages 13 and 14) which is $101,- 
539.11 (after considering certain new 
items of annual expense which will be 
hereafter discussed) its existing rates 
should not be lowered. We cannot 
accord with this reasoning. During 
the years 1920 to 1931, inclusive, there 
was invested in fixed capital $1,218,- 
469.41, which comprises 57 per cent 
of the total investment in the respond- 
ent’s plant over a period of forty-sev- 
en years from 1888 to 1935, an in- 
crease during this period, 1920 to 
1931, of almost 300 per cent. See 
Assistant Attorney General’s Brief, 
page 3. And as aptly pointed out by 
the assistant attorney general “an an- 
nual average additional investment of 


$101,539.11 as claimed by respondent 
would mean that during the next 
twelve years 57 per cent of the entire 
waterworks system would be replaced 
without any allowance for salvage” 
and that such replacements “would in- 
clude items of a permanent nature such 
as land, structures, purification plant, 
and pipe lines.” Since the users of 
water have paid, through rates, since 
1920 for 57 per cent of the total in- 
vestment in the property during its 
forty-seven years of existence, should 
they be compelled to pay any compara- 
ble amount during the next five, eight, 
or twelve years? We think not. 
Since the respondent should not be 
permitted to earn a rate over and 
above its annual requirements for or- 
dinary additions, replacements, and 
betterments, we reach the conclusion 
that the reasonableness of its existing 
rates cannot be tested upon the pro- 
posed 5- or 8-year program or upon 
the average annual fixed capital invest- 
ment for the 12-year period from 1920 
to 1931. 

The Clarksburg Water Board, at the 
time of its creation in 1909, had a total 
gross fixed capital of $350,000. As of 
April 30, 1935, that capital had in- 
creased to $2,149,502.98. With the 
exception of bonds outstanding on the 
latter date in the amount of $173,000, 
towards the payment of which there 
was a credit as of that date of $88,- 
620.30 in its sinking fund, the entire 
gross fixed capital of $2,149,502.98 
was paid for from earnings secured 
from rates. In other words, the bal- 
ance sheet of the respondent shows 
that it had assets, including fixed cap- 
ital and cash, in the amount of $2,- 
250,064.91 as of April 30, 1935, and 
its only liabilities then were bonds out- 
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standing in the amount of $173,000. 
On April 30, 1937, according to the 
respondent’s annual report, its fixed 
capital investment was $2,159,471.86 
with outstanding bonds in the amount 
of $156,000 and a balance in its sink- 
ing fund of $96,731.37, and on De- 
cember 31, 1937, its fixed capital in- 
vestment was $2,300,145.90, with 
bonds outstanding in the amount of 
$147,000, and a balance in its sinking 
fund of $97,490.51. Considering the 
history of the respondent, the territory 
it serves, its ordinary requirements for 
additions and replacements as shown 
by Exhibit No. 11, its financial status, 
and the entire record, we reach the 
conclusion that the average actual an- 
nual fixed capital investment through 
the period from 1909 to 1935 would 
be a truer and more equitable test of 
the amount that the ratepayers, both 
inside and outside of Clarksburg, 
should be required to pay through 
rates for ordinary and reasonable ad- 
ditions, betterments, and replacements 
for the immediate future. We are 
not managers of the respondent and 
cannot and would not assert that role. 
Weare not required to pass upon what 
are or what are not ordinary, reason- 
able, and needed improvements. It 
may be that the water board, in 
its wisdom, should decide that im- 
provements in excess of the average 
during this 25-year period are re- 
quired. It may decide that the 5-year 
program should be carried out. If 
so, that is within its province. But 
we do not believe that the existing rate- 
payers should be required to pay an- 
nually for these purposes a sum great- 
er than $71,980, which is the average 
actual annual fixed capital investment 
for that 25-year period. This sum 
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is substantially greater than the addi- 
tions reported by the respondent for 
the years ended April 30, 1936, and 
1937, which were $49,498.56 and 
$51,020.71. Additions reported for 
the eight months’ period ended Decem- 
ber 31, 1937, amount to $144,736.21, 
to which reference has heretofore been 
made. The Commission is of the 
opinion that in fixing the average an- 
nual expenditures for ordinary re- 
placements, additions, and betterments 
it cannot use the respondent’s expe- 
rience for this eight months’ period for 
the reason that in excess of $100,000 
of such additions constituted struc- 
tures and distribution mains, apparent- 
ly part of the respondent’s predeter- 
mined construction program, and over 
and above its ordinary and reasonable 
additions and betterments needs. If 
we use the 12-year period from 1920 
to 1931, inclusive, we would only have 
investments made since the World 
War, which were at prices for labor 
and material, generally speaking, high- 
er than those that prevail today. But 
by using a period which covers both 
before and after the war we give con- 
sideration to the lower prices before 
the war and the higher prices after the 
war and arrive at a more reasonable 
estimate of prevailing labor and ma- 
terial and what might be expected in 


the immediate future. 


Revenues and Expenses 


Total operating revenues, according 
to Mr. Barnes’ report for the twelve 
months’ period ended April 30, 1935, 
amounted to $198,807.07. Operating 
expenses amounted to $88,697.82. 
The net operating income for that peri- 
od, therefore, was $110,109.25, which 
is slightly greater than the net income 
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reported by the respondent for the 
year ended April 30, 1937. -Consid- 
ering the high cost of operating this 
plant and the economies that could be 
effected, it is thought that a net operat- 
ing income of $110,109.25 under ex- 
isting rates in the immediate future is 
less than may be actually realized. 
Especially is this true when we consid- 
er the net operating income for the 
year ended April 30, 1937, amounting 
to $105,107.58, which reflects the loss 
in gross revenue occasioned by the 
elimination of the meter service charge 
for meters one inch in diameter and 
less, amounting, according to Mr. 
Highland, to $12,900 annually. For 
the purposes of determining the rea- 
sonableness of the respondent’s exist- 
ing rates the Commission will, how- 
ever, use the net operating income of 
$105,107.58. In using this figure as 
the basis for determining the reason- 
ableness of the respondent’s existing 
rates consideration is given tc the in- 
creases in revenues and expenses as 
shown from the respondent’s report 
for the latest annual period, and also 
such revenues and expenses as are re- 
ported by the respondent for the eight 
month’s period ended December 31, 
1937. The reasonableness of using 
the operating net income for the year 
ended April 30, 1937, may be further 
tested by comparing this figure with 
the net income reported by the re- 
spondent for the eight months’ period 
ended December 31, 1937, extended 
to a twelve months’ basis and adjusted 
by eliminating the depreciation ex- 
pense of $21,236.24, since such ex- 
pense will be hereinafter discussed and 
no separate allowance will be made 
therefor. The comparison is as fol- 
lows: Operating revenues reported 
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for the eight months’ period amount 
to $147,290.11, such revenues extend- 
ed to a twelve months’ period would 
be $220,935.12, the respondent’s ex- 
penses for said period were $98,- 
408.18, from which we deduct $21,- 
236.24, depreciation expense, leaving 
$77,243.94 operating expenses less de- 
preciation expense, these expenses ex- 
tended to a twelve months’ period 
amount to $115,865.88, which, if de- 
ducted from the extended revenues, 
results in a net operating income for 
the year ended December 31, 1937, of 
$105,069.24, which is $38.34 less than 
the operating net income for the year 
ended April 30, 1937. In passing we 
desire to observe that the cost of main- 
tenance and the cost of ordinary re- 
placements are paid for out of operat- 
ing expenses and, therefore, included 
in the $107,181.75 expenses as shown 
by the respondent’s report for the 
year ended April 30, 1937. 


Adjustments to Operating Income 


Mr. Highland contended that for 
the future there would be four new 


items of expense as follows: 

(a) Annual election expense due 
to House Bill 276 

(b) Levy for Public Service Com- 
mission 

(c) Fuel (natural gas estimated) 

(d) Loss by elimination of meter 
service charge 


$1,369.88 


600.36 
9,000.00 
12,900.00 
$23,870.24 


In using the net income reported by 
the respondent for the year ended 
April 30, 1937, $105,167.58, as the 
income available for bond require- 
ments and ordinary additions, im- 
provements, and replacements, the ad- 
justments testified to by Mr. High- 


land have been taken care of. The 
revenues, of course, reflect the loss 
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by elimination of the meter service 
charge and the operating expenses 
reflect any increase in fuel costs. 
The levy for the Public Service Com- 
bond redemp- 
tion to be paid 


out of sinking 
fund reserve 


Bonds out- 
standing 
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for the payment of interest on bonds 
outstanding as such interest becomes 
due and payable. The following table 
will illustrate the foregoing: 
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$97,940.51 
mission and municipal election ex- 
penses in an amount substantially high- 
er than that contended for by the re- 
spondent are also included in that 


year’s operating expenses. 


Future Interest and Sinking-fund 
Requirements 


The water board, on April 30, 1935, 
had outstanding serial bonds in the 
amount of $173,000, maturing within 
eighteen years of that date, which 
amount was $156,000 as of April 30, 
1937, and $147,000 as of December 
31, 1937. There was deposited in the 
sinking fund $97,940.51 as of Decem- 
ber 31, 1937, which can be used for 
no other purpose than for the payment 
of bonds and interest. This fund 
should be used for the payment of 
bonds as they mature in the next twelve 
years since the interest is greater dur- 
ing that period than during the four 
years from 1950 through 1953. It is 
deposited on interest in a Clarksburg 
bank. This interest should be used 
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$49,059.49 


$65,800.00 $15,432.12 $99,427.37 

It will be noted from the above that 
the largest interest payment the re- 
spondent will be required to make dur- 
ing the life of the bonds is during the 
year 1938, amounting to $4,901.49, 
such payments are reduced each suc- 
ceeding year. The respondent has ac- 
cumulated revenues under present rates 
since the last interest payment date, 
October 1, 1937, to pay part of this 
year’s interest. Therefore, an allow- 
ance of $4,900 will be ample and more 
than sufficient to provide for interest 
on outstanding bonds for each of the 
next twelve years, and such an allow- 
ance is accordingly made. 


Adjustments in Net Operating Income 


In testing the reasonableness of the 
respondent’s rates we shall, for the 
reasons above stated, use the net oper- 
ating income reported by the respond- 
ent for the year ended April 30, 1937, 
in the amount of $105,167.58. If we 
deduct from this amount bond interest 
requirements of $4,900 and an annual 
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requirement for ordinary additions, 
betterments, and replacements of $71,- 
980, the result is $28,287.58. This 
amount represents the minimum ex- 
cess in earnings over the respondent’s 
reasonable requirements. 


Depreciation 

[11] There has been invested in the 
respondent’s plant since its inception 
in 1888, $2,300,145.90. The Commis- 
sion’s accountant, in examining the re- 
spondent’s books, found that no re- 
tirements were made from fixed cap- 
ital until the year 1913 and that the 
retirements from that date up to and 
including April 30, 1935, amounted to 
$54,219.45, of which $30,525.49 rep- 
resents the sewerage system in Clarks- 
burg retired from fixed capital in 
1918, made necessary by the enact- 
ment of Chap. 123, Acts of the Leg- 
islature, Regular Session 1917, divorc- 
ing the water system of the water 
board from the sewerage department. 
Subtracting the retired sewerage sys- 
tem from the total retirements we have 
$23,693.96, which represents the total 
water system retirements, according to 
the books of the respondent, that have 
been made throughout its life, up un- 
til April 30, 1935, the majority of 
which represents transportation equip- 
ment. However, during the year end- 
ed April 30, 1937, there was retired 
$31,209.31 of which $29,864.63 rep- 
resents steam power pumping equip- 
ment, and during the eight months’ 
period ended December 31, 1937, the 
retirements amounted to $4,062.17. 
It must be presumed that more physi- 
cal fixed capital has been retired from 
service since 1888. Such a presump- 
tion is consonant with known and rec- 
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ognized facts in connection with the 
wearing out, decay, and obsolescence 
of items of property of any compara- 
ble water system. More property 
than is accounted for has certainly 
ceased to be serviceable and has been 
retired and replaced. Such replace- 
ments, therefore, must have been 
charged either to operating expense 
or paid for out of net earnings and are, 
therefore, accounted for in the operat- 
ing expenses of the respondent and its 
average annual investments in fixed 
capital as reported by the respondent 
and the Commission’s accountants. 
The respondent had 6,208 custom- 
ers as of March 15, 1935, and, accord- 
ing to its books, a fixed capital, ad- 
justed, of $2,096,525.03—a fixed cap- 
ital investment per customer of $337.- 
71, and as of December 31, 1937, com- 
parable figures are 6,514, $2,300,- 
149.90, and $353.10. Such fixed cap- 
ial invesments per customer are sub- 
stantially more than prevail with any 
water utility whose rates have been in- 
vestigated by the Commission, which 
strengthens our belief that there is 
a strong possibility that the respond- 
ent does not have used and useful 
property the cost of which anywhere 
near approaches the fixed capital in- 
vestments shown on its books. The 
record shows that usual maintenance 
expenses and ordinary and minor re- 
placements have been taken care of 
through operating expenses, for which 
ample allowance has heretofore been 
made, and that major replacements 
have been paid for in the past through 
the average annual investment in fixed 
capital, for which allowance is also 
made. We, therefore, find that no sep- 
arate allowance should be made for de- 
preciation. : 
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Flat Rate Customers 


[12] As has been heretofore noted, 
the respondent had 6,208 customers as 
of March 15, 1935, 4,250 meter cus- 
tomers and 1,950 flat rate customers, 
and as of April 30, 1937, 6,661 cus- 
tomers, 1,969 of which were unmet- 
ered, and on December 31, 1937, had 
6,514 customers, 1,787 of which were 
unmetered. Rule 16 of the Rules and 
Regulations for the Government of 
Water Utilities adopted by this Com- 
mission, effective since September 1, 
1927, provides that all water sold with- 
in the state of West Virginia shall be 
by meter measurement, except that by 
special permission of the Commission 
a utility, including municipally owned 
plants, may sell water upon a flat rate 
for public and private fire protection, 
street sprinkling, sewer flushing, and 
construction purposes. Selling water 
on a flat rate for domestic, commer- 


cial, and industrial purposes is univers- 


ally condemned. It is contrary to the 
standards promulgated by the Amer- 
ican Water Works Association, of 
which the general manager of the re- 
spondent is a member, and he, in his 
testimony, does not approve the meth- 
od. By selling water on a flat rate ba- 
sis it is impossible to ascertain or abate 
waste, customers on a flat rate are 
prone to leave spigots and faucets open 
on cold nights to prevent a freezing of 
their pipes, and in the summer months 
for the cooling of food products and 
lawn sprinkling, which practice ma- 
terially increases the pumping costs of 
the furnisher of the service and con- 
stitutes an unjust and unlawful dis- 
criminatory practice against its me- 
tered customers. See Re St. Joseph 
Water & Irrig. Co. (Utah, 1935) 12 
P.U.R.(N.S.) 168. All users of wa- 
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ter of the respondent should be placed 
upon a meter measurement basis. 
But, says Mr. Highland, to do so with- 
out regard to the improvement of the 
streets in Clarksburg would result in 
an uneconomical expenditure of mon- 
ey and, in many instances, if meters 
were set immediately they would have 
to be reset when certain streets are 
permanently improved. The Commis- 
sion appreciates the logic of this con- 
tention pro tanto, and is not of opin- 
ion that it is desirable that all flat rate 
customers on unimproved streets be 
placed on a meter basis at once, but 
believes that, all matters considered, it 
would be best to meter the flat rate 
customers over a period of years, and 
the order will provide that the respond- 
ent shall meter its flat rate customers 
at a rate of not less than 400 per year. 


Mr. Highland testified that the cost 
of setting a meter was approximately 
$30. Mr. Burgess, water engineer 
employed by the Commission, after an 
investigation made in Clarksburg, es- 
timated the cost, by reason of the un- 
usual conditions encountered, to be 
$27.51. Considering the material and 
labor costs as testified to by the wit- 
nesses, their experience and qualifica- 
tions, and other pertinent facts, we are 
inclined to the view that Mr. Burgess’ 
estimate more nearly represents such 
costs. To purchase and install 400 
meters a year will necessitate a capital 
outlay of $11,004. From 1909 
through 1937 the respondent has in- 
vested in fixed capital the sum of 
$147,550.22 for meters and meter in- 
stallation, an average of $5,269.60 per 
year. This average amount is includ- 
ed in the $71,980 for which allowance 
has already been made in calculating 
the annual requirements for additions, 
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replacements, and _betterments. 
Therefore, there must be deducted 
from the $28,287.58 excess earnings 
over requirements $5,734.40, the 
amount necessary to provide the re- 
spondent sufficient funds to meter not 
less than 400 of its flat rate customers 
annually. This additional metering 
allowance increases the total amount 
allowed for ordinary additions, bet- 
terments, and replacements to $77,- 
714.40, which should be ample for 
these purposes. 


Rates for Service without the 
Corporate Limits 


[13] We have heretofore found 
that the intervener, town of Nutter 
Fort, is required to pay a discrimina- 
tory rate but that the respondent is 
justified in charging more for water 
service without the corporate limits of 
Clarksburg than it charges within. 
We believe that a rate applicable to 
Nutter Fort not more than 15 per cent 
in excess of the rate applicable for 
domestic, commercial, and industrial 
service within the corporate limits of 
Clarksburg will constitute for this 
service a lawful rate. There will still 
be a difference in the rate charged the 
intervener and that charged the glass 
company and a discrimination, but 
having in mind the testimony of Mr. 
Highland as to the reasons for a dif- 
ference in such rates* we do not be- 
lieve that a 5 per cent difference consti- 
tutes an unlawful discrimination such 
as is prohibited by law. 


City’s Repaving Program 


The Commission was impressed 
with Mr. Highland’s testimony in 
1935 to the effect that by reason of 


2See ante, p. 264. 
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the then contemplated repaving of cer- 
tain streets it would be necessary for 
the respondent to relay some of its pipe 
line at the time such streets were being 
repaved, causing an unusual expendi- 
ture for the immediate future. How- 
ever, the Commission cannot assume 
that this condition now exists or will 
continue and believes, therefore, that 
the allowance made herein for im- 
provements, betterments, and replace- 
ments is sufficient to cover such rea- 
sonable expenditures from now on. 


Conclusion 


Making the reduction in net income 
for the metering of flat rate customers 
we find that the revenue derived from 
the respondent’s existing rates returns 
to it $22,553.18 in excess of its re- 
quirements for operating expenses, 
bond interest, depreciation, metering, 
and annual betterments, replacements, 
and improvements, and that its rates 
are unjust and unreasonable to that 
extent. 

An appropriate order in accordance 
herewith will be entered. 


ORDER 


This proceeding came on to be heard 
this 18th day of March, 1938, upon 
investigation on the Commission’s 
own motion, of the tariffs, rates, 
terms, charges, practices, rules, regula- 
tions, and conditions of the Clarks- 
burg Water Board for furnishing wa- 
ter service in the city of Clarksburg 
and communities adjacent thereto and 
of the accounting practices of said 
board; upon orders duly entered and 
proceedings had; and upon the report 
of the Commission made and hereby 
filed as part of the record on this date. 
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Upon consideration of all of which 
it appears and the Commission finds 
that the respondent’s rates for furnish- 
ing water service for domestic, com- 
mercial, and industrial uses, as stated 
in its tariff P. S. C. W. Va. No. 2 are 
unjust, unreasonable, and in some re- 
spects unjustly discriminatory, and it 
being the duty of the Commission in 
such case to fix reasonable rates to be 
followed in the future in lieu of those 
found to be unjust, unreasonable, and 
discriminatory, it is ordered that the 
Clarksburg Water Board, respondent 
herein, be permitted to present to the 
Commission in writing on or before 
the 28th day of March, 1938, a revised 
schedule of rates effectuating an an- 
nual saving to its customers of $22,- 
553.18 in accordance with the findings 
in the report of the Commission filed 
herein, for the Commission’s approval, 
modification, or rejection. 

It is further ordered that the re- 
spondent file with such schedule a 
statement showing the effect the pro- 
posed revisions in its rates, as stated 


therein, will have upon the respond- 
ent’s revenues. 

It is further ordered that the annual 
report of the Clarksburg Water Board 
for the year ended April 30, 1936, 
filed with the Commission on Septem- 
ber 17, 1936; the respondent’s annual 
report for the year ended April 30, 
1937, filed with the Commission on 
September 30, 1937; and the respond- 
ent’s report for the eight months’ pe- 
riod ended December 31, 1937, filed 
with the Commission on March 11, 
1938, all signed and sworn to by Mr. 
Scotland G. Highland, secretary-treas- 
urer and general manager of the re- 
spondent, and all the correspondence 
referred to in said report, be filed as 
part of the record herein. 

In the event the respondent does not 
file a revised schedule of rates as pro- 
vided for herein, or the same be disap- 
proved, the Commission will take such 
action and enter such order or orders 
as may be necessary to put into effect 
rates to effectuate the findings made in 
the Commission’s report aforesaid. 





WISCONSIN PUBLIC SERVICE COMMISSION 


City of Milwaukee 


Chicago, Milwaukee, St. Paul & Pacific 
Railroad Company 


[2-R-746.] 


Railroads, § 10 — Commission jurisdiction — Abatement of nuisance. 
The Commission is without jurisdiction to enter an order for the abatement 
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of an alleged nuisance, resulting from the operation of locomotives, by re- 
quiring a railroad company to install either Diesel or electric engines to 
supplant present steam locomotives. 


{April 1, 1938.] 
even by city requesting order directing a railroad com- 
pany to install either Diesel or electric engines to supplant 
the present steam locomotives on a designated line within a city; 
dismissed for lack of jurisdiction. 


By the Commission: Under date 
of December 8, 1937, the Commission 
received a petition from the city of 
Milwaukee requesting an order direct- 
ing the Chicago, Milwaukee, St. Paul 
and Pacific Railroad Company to in- 
stall either Diesel or electric engines 
to supplant the present steam locomo- 
tives on the so-called “beer line” with- 
in the city of Milwaukee. 

Hearings: Milwaukee, February 
15 and March 1, 1938. 

Presiding: Examiner Jasper. 


APPEARANCES: Of the Commis- 
sion Staff: L. P. Atwood, associate 
public service engineer; city of Mil- 
waukee by Carl Zeidler, Assistant City 
Attorney, Milwaukee; Chicago, Mil- 
waukee, St. Paul and Pacific Railroad 
Company by Rodger Trump, Carson 
Taylor, and P. H. Nee; C. Mandel, 
for Mandel Engraving company, Mil- 
waukee; Milwaukee Health Depart- 
ment. 

The railroad company in its opera- 
tions in Milwaukee has a line of track 
extending from North Milwaukee 
street along the Milwaukee river to 
Juneau street. The principal switch- 
ing along this line is in connection with 
the traffic of three large breweries. 

The petition, which is supported by 
the testimony of persons living or en- 
gaged in business in the immediate vi- 
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cinity of the line, alleges that the op- 
eration of the locomotives “has caused 
excessive noise and smoke 

in said vicinity so as to constitute a 
nuisance and a menace to the health 
of people living in the vicinity and a 
detriment to the business of other per- 
sons having their place of business ad- 
joining and adjacent to the location 
of said ‘beer line’ and that 
said condition is dangerous and in- 
imical to public life, health, and prop- 
erty = 


The respondent railroad company 
has objected to the jurisdiction of this 
Commission on the grounds that 
there is no statute authorizing the 
Commission to enter an order requir- 


ing the relief prayed for. Briefs on 
the question of jurisdiction were re- 
quested and have been filed. 
Petitioner points to § 195.29, Stat- 
utes, as giving the Commission au- 
thority to enter an order in this matter. 
This section, however, refers only to 
railroad highway crossings and any 
mention of public safety or conven- 
ience relates directly to the public 
safety or convenience in connection 
with railroad crossing subjects. 
There is no question that the relief 
sought is the abatement of a nuisance. 
In Re Stockyards at New Franken 
(1927) 30 Wis. R. C. R. 850, the 
Commission had before it a question 
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relating to the relocation of a railroad 
stockyard at New Franken. It was 
pointed out therein, “This Commis- 
sion is not the proper forum within 
which to bring an action for the abate- 
ment of a public nuisance, if one ex- 
ists.” While the legislature has seen 
fit to regulate the facilities of railroads 
to accomplish certain ends, it has not 
given this Commission such jurisdic- 
tion as would accomplish what is here 
desired. The legislature has provided 
the means for the abatement of a nuis- 
ance. See §§ 146.10 and 146.14, 


Statutes, as well as Chap. 280, Statutes, 
relating to the general subject of nuis- 
ances. 

The Commission finds that it is 
without jurisdiction to enter an order 
for the abatement of an alleged nuis- 
ance by requiring the Chicago, Mil- 
waukee, St. Paul and Pacific Railroad 
Company to install either Diesel or 
electric engines to supplant present 
steam locomotives. 

It is therefore ordered, that the pe- 
tition of the city of Milwaukee be and 
the same is hereby dismissed. 





COLORADO PUBLIC UTILITIES COMMISSION 


Maurice B. Moore 


Earl C. H astings 


[Case No. 4685, Decision No. 11598.] 


Commissions, § 28 — Jurisdiction — Question of liability. 
1. The question of whether or not an authorized motor carrier was guilty 
of negligent operation of his truck would require the exercise of a judicial 
power which rests in the courts and not in the Commission, p. 282. 
Certificates of convenience and necessity, § 22 — Powers of Commission — Revo- 
cation — Grounds — Negligence. 
2. The Commission derives no authority either from the Commercial Car- 
rier Act or Commission rules and regulations promulgated thereunder to 
revoke a commercial permit of a motor carrier because of negligent opera- 
tion by the holder of such permit, p. 282. 


[March 25, 1938.] 


Co alleging negligent operation of a truck by an 
authorized carrier; complaint dismissed. 


> 


APPEARANCES: FE. L. Shaner, 
Denver, Attorney for complainant; 
Lowell White, Denver, Attorney for 
defendant. 


By the Commission: In the instant 
matter, a complaint was filed with the 
Commission, wherein Maurice B. 
Moore alleges that Earl C. Hastings, 
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who is the owner of Commercial Per- 
mit No. C-2923, was guilty of negli- 
gence in the operation of his truck in 
the vicinity of Fort Morgan, Colorado, 
on the evening of November 21, 1937, 
and that due to said negligent operation 
of said truck by the said Earl C. Hast- 
ings, complainant suffered certain dam- 
ages to his automobile, and personal 
injuries were suffered by one of the 
passengers riding with complainant 
at the time of the accident. It is fur- 
ther alleged that defendant was oper- 
ating said truck in violation of law 
and the statutes of the state of Colo- 
rado. 

To this complaint, a motion to dis- 
miss has been filed by the attorney for 
defendant on the grounds that we are 
without jurisdiction of the cause of 
action alleged in the complaint. The 
prayer of the complaint prays for judg- 
ment against the defendant, “that his 
permit and license may be immediately 
revoked by this Honorable Commis- 
sion, and for such other and further 
relief in the premises as may be just 
and proper.” 

[1] It is alleged in the motion to 
dismiss that complainant seeks a mon- 
ey judgment against the defendant. 
We believe this allegation to be in 
error. However, we believe that the 
motion is well taken and that com- 
plaint must be dismissed. Certainly, 
the question of whether or not the 
defendant Hastings was guilty of a 
negligent operation of his truck would 
require the exercise of a judicial pow- 
er which rests in courts and not in this 
Commission. 

[2] It is true that we have jurisdic- 
tion and could determine the question 
of whether defendant was operating 
under his permit in violation of the 
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Commercial Carrier Act or of our 
Rules and Regulations promulgated 
thereunder. Section 16 of Chap. 167, 
Session Laws of 1935, as amended, 
being known as the Commercial Car- 
rier Act, provides as follows: 

“The Commission may at any time, 
upon complaint by any interested par- 
ty, or upon its own notion, by order 
duly entered, after hearing had upon 
notice to the holder of any permit is- 
sued hereunder, and when it shall have 
been established to the satisfaction of 
the Commission that such holder has 
violated any of the provisions of this 
Act, or any of the terms and condi- 
tions of his or its permit, or has ex- 
ceeded the authority granted by such 
permit, or has violated or refused to 
observe any of the proper orders, rules, 
or regulations of the Commission, re- 
voke, suspend, alter, or amend any 
such permit issued hereunder ; provid- 
ed, that the holder of such permit shall 
have all the rights of hearing, review, 
and appeal as to such order or ruling 
of the Commission as are now provid- 
ed by the Public Utilities Act of this 
state; and provided further, that no 
appeal from or review of any order or 
ruling of the Commission shall be con- 
strued so as to supersede or suspend 
such order or ruling, except upon or- 
der of a proper court obtained for such 
purpose.” 

It will be noted that this section 
covers the authority of the Commis- 
sion to revoke commercial permits. 
Such revocation must be for the vio- 
lation of some provision of the Com- 
mercial Carrier Act or of the terms 
and conditions of the permit, or the 
violation of some rule or regulation 
of the Commission promulgated under 
said act. 
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Third Revised General Order No. 
46, promulgated in connection with 
commercial carrier operations, sets 
forth the grounds upon which com- 
mercial permits may be suspended or 
revoked. These grounds are as fol- 
lows: 

“(a) Operating as a ‘motor vehi- 
cle carrier’ for hire as defined in § 1 
(d) of Chap. 134, Session Laws of 
1927, as amended. 

“(b) Operating as a ‘private car- 
rier by motor vehicle’ for hire as de- 
fined in § 1 of Chap. 120, Session 
Laws of 1931, as amended. 

“(c) Failure to make reports, or 
the making and filing of any false re- 
port. 

“(d) Nonpayment of taxes. 

“(e) Failure to file public liability 
and property damage insurance policy 
or indemnity bond. 

“(f) For violation of any provi- 
sion of Senate Bill No. 296, Session 
Laws of 1935, as amended. 

“(g) For violation of any order, 
rule, or regulation of the Commission 
promulgated, adopted, and approved 
under and by virtue of said Senate 


Bill No. 296, whether herein contained 
or hereafter made effective.” 

Neither in the Commercial Carrier 
Act, nor in our Rules and Regulations 
promulgated thereunder, do we find 
any authority to revoke a commercial 
permit because of negligent operation 
by the holder of such permit. We be- 
lieve that it plainly appears from the 
complaint and the motion to dismiss 
that the Commission is without ju- 
risdiction of the cause of action alleged 
in the complaint, and that said motion 
to dismiss should be sustained. 

After a careful consideration of the 
pleadings, the Commission is of the 
opinion, and so finds, that said motion 
to dismiss should be sustained. 


ORDER 


It is therefore ordered, that the mo- 
tion to dismiss the complaint filed here- 
in should be sustained, and said com- 
plaint should be, and the same hereby 
is, dismissed. 

It is further ordered, that this order 
shall become effective twenty days 
from the date hereof. 
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The Workingmen’s Alliance et al. 


The Peoples Natural Gas Company 


[Complaint Docket No. 11396.] 


Rates, § 3 — Constitutional limitations — Impairment of contract. 
1. The change of a rate fixed by contract for the performance of service 
by a public utility company does not impair the obligation of a contract un- 
der the Constitution of the United States, p. 284. 
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Rates, § 229 — Change in ordinance contract — Consent of municipality. 


2. Rates increased above the amount fixed by ordinance contracts, com- 
plaints against which have been dismissed by the Commission, are valid 
although the municipality has not assented to alteration or change, p. 284. 


[March 22, 1938.] 


eg PLAINT against rates in excess of rates fixed by ordinance 


contract ; dismissed. 


By the Commission: This matter 
comes before the Pennsylvania Pub- 
lic Utility Commission upon complaint 
of The Workingmen’s Alliance, The 
Central Labor Union, and the Unem- 
ployed Brotherhood of Pennsylvania, 
Lodge No. 1, all of Altoona City, 
Pennsylvania. 

The complaint alleges that The 
Peoples Natural Gas Company of Al- 
toona has breached the terms of a con- 
tract entered into in 1912 with the 
city of Altoona in connection with a 
franchise ordinance which granted an 
exclusive right to furnish natural gas 
in that city. The contract provided 
that at no time was a rate to be 
charged in excess of 50 cents per 
thousand feet. 

The complainants have contended 
that said contract could not be altered 
or changed without the assent of the 
municipality. The respondent con- 
tends that the contract between the 
municipality and the public service 
company was altered by the state reg- 
ulatory body, acting as an arm of the 
legislature in the exercise of the police 
powers of the state. 

In January of 1922 the gas rate for 
the city of Altoona was increased to 
63 cents with three cents off per thou- 
sand feet for prompt payment. After 
the increase to 63 cents a number of 
complaints were filed. These com- 
plaints, together with a number of 


others filed by the city of Pittsburgh 
and other municipalities, were consoli- 
dated and heard by the Public Service 
Commission. After hearing and in- 
vestigation, the Public Service Com- 
mission in a report dated November 
20, 1928 (P.U.R.1929B, 526) en- 
tered an order severally dismissing all 
of said complaints. 

On May 19, 1937, the complaint 
here considered was filed with the 
Pennsylvania Public Utility Commis- 
sion. Hearing on the complaint was 
held on July 1, 1937. No testimony 
of witnesses was presented, nor were 
any exhibits offered. However, coun- 
sel for the complainants and respond- 
ent made statements for the record 
outlining their respective positions. 
For the purpose of the record it was 
mutually agreed that the only ques- 
tion involved in this proceeding was 
whether or not the provisions of the 
contract entered into in 1912 could be 
changed. No attempt was made to re- 
open the record for the purpose of of- 
fering any testimony which would 
contradict the evidence presented be- 
fore our predecessor, the Public Serv- 
ice Commission. Since that is true, 
we are bound by the facts as stated in 
that record and by the decision found 
on those facts by our predecessor, the 
Public Service Commission. 

{1, 2] Among the cases relied up- 
on by the respondent in support of its 
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WORKINGMEN’S ALLIANCE v. 


position are Suburban Water Co. 
v. Oakmont, 268 Pa. 243, P.U.R. 
1920F, 810, 110 Atl. 778, which held 
that a rate for water service filed un- 
der the Public Service Company Law 
superseded any previous agreement 
with the borough relating to such 
service. In support of and in addi- 
tion to the above case the following 
cases were cited: Bellevue v. Ohio 
Valley Water Co. (1914) 245 Pa. 
114, 91 Atl. 236; Leiper v. Baltimore 
& P. R. Co. (1918) 262 Pa. 328, 
P.U.R.1919C, 397, 105 Atl. 551; Tur- 
tle Creek v. Pennsylvania Water Co. 
(1914) 243 Pa. 415, 90 Atl. 199; 
Wilkinsburg v. Public Service Com- 
mission (1919) 72 Pa. Super. Ct. 
423; Foltz v. Public Service Commis- 
sion (1919) 73 Super. Ct. 24, 33; 
Lansdowne v. Public Service Com- 
mission (1920) 74 Pa. Super. Ct. 
203; Springfield Consol. Water Co. 
v. Philadelphia, 285 Pa. 172, P.U.R. 
1926C, 321, 131 Atl. 716; Re North- 
western Electric Service Co. (Pa.) 
P.U.R.1918B, 723; Staples v. White 
Haven Water Co. (Pa.) P.U.R. 
1922D, 862. 

In Suburban Water Co. v. Oak- 
mont, the supreme court at p. 253 of 
268 Pa. (P.U.R.1920F, at p. 817) 
said : 

“The reason for this rule is simple, 
as shown by the many cases which 
hold that the change of a rate, fixed by 
a contract for the performance of 
service by a public utility company, 
does not impair the obligation of the 
contract under the Constitution of the 
United States, and, if it did, the 
change would be unlawful. Pinney & 
B. Co. v. Los Angeles Gas & E. Corp. 
(1914) 168 Cal. 12, 141 Pac. 620, 
L.R.A.1915C, 282, 287, Ann. Cas. 
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1915D, 471; Knoxville Water Co. v. 
Knoxville (1903) 189 U. S. 434, 47 
L. ed. 887, 23 S. Ct. 531; New Or- 
leans v. New Orleans Waterworks Co. 
(1891) 142 U. S. 79, 35 L. ed. 943, 
12 S. Ct. 142; Wyandotte County Gas 
Co. v. Kansas ex rel. Marshall (1914) 
231 U. S. 622, 58 L. ed. 404, 34 S. 
Ct. 226; Benwood v. Public Service 
Commission (1914) 75 W. Va. 127, 
83 S. E. 295, L.R.A.1915C, 261, 273; 
Browne v. Turner (1900) 176 Mass. 9, 
56 N. E. 969; Union Dry Goods Co. 
v. Georgia Pub. Service Corp. (1914) 
142 Ga. 841, 83 S. E. 946, L.R.A. 
1916E, 358; affd. 248 U. S. 372, 63 
L. ed. 309, P.U.R.1919C, 60, 39 S. Ct. 
117,9 A.L.R. 1420; Portland R. Light 
& P. Co. v. Portland (1912) 200 Fed. 
890; Bullard v. Northern P. R. Co. 
(1890) 10 Mont. 168, 25 Pac. 120, 11 
L.R.A. 246; Southern Wire Co. v. St. 
Louis Bridge & Tunnel R. Co. (1889) 
38 Mo. App. 191; Fitzgerald — v. 
Grand Trunk R. Co. (1891) 63 Vt. 
169, 22 Atl. 76, 13 L.R.A. 70; and 
see Foltz v. Public Service Commis- 
sion (1919) 73 Pa. Super. Ct. 24. 
The contract is simply modified or re- 
formed so as to include for the time 
being the new rate fixed by law. The 
power to reform contracts of this 
kind was granted under the act April 
29, 1874 (P. L. 73) giving the courts 
jurisdiction over rates. Turtle Creek 
v. Pennsylvania Water Co. (1913) 
243 Pa. 401, 408, 90 Atl. 194.” 

In Scranton v. Public Service Com- 
mission, 268 Pa. 192, 195, P.U.R. 
1920F, 661, 663, 110 Atl. 775, the 
court said: 

“. . but a municipality may not 
annex such terms to its consent as will 
deprive the commonwealth of its in- 
herent police power to see that a street 
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passenger railway company is not pre- 
vented from serving the public by the 
municipality’s enforcement of condi- 
tions in a consenting ordinance that 
have become impossible of perform- 
ance. What may have been a reason- 
able rate of fare at the time of the pas- 
sage of a consenting ordinance may, 
under changed economical conditions, 
become confiscatory, and a street pas- 
senger railway company may not be 
able to serve the public on account of 
insufficient revenues, based upon the 
fare fixed in the ordinance. When 
such situation arises, as it has arisen 
and will arise again, there must be re- 
lief somewhere to the public, and it 
lies in the police power of the state, 
which is never to be abridged nor bar- 
tered away.” 

There is ample authority sustain- 
ing the contention of respondents that 
the change of a rate fixed by contract 


for the performance of service by a 
public utility company does not im- 
pair the obligation of a contract under 
the Constitution of the United States, 
Complainants have not cited any de- 
cided cases, nor have we been able to 
find any, to sustain their contention 
that the ordinance contract could not 
be altered or changed without the as- 
sent of the municipality. 

After full review of the record in 
this proceeding the Pennsylvania Pub- 
lic Utility Commission finds and de- 
termines that the contention of the 
complainants may not be sustained; 
therefore, 

Now, to wit, March 22, 1938, it is 
ordered: ‘That the complaint of the 
Workingmen’s Alliance, The Central 
Labor Union, and the Unemployed 
Brotherhood of Pennsylvania, Lodge 
No. 1, all of Altoona City, Pennsyl- 
vania, be and is hereby dismissed. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE DIVISION, 
PUBLIC SERVICE COMMISSION 


Re New York State Electric & Gas 


Corporation 


[Case No. 9363.] 


Re Northern Pennsylvania Power Company 


[Case No. 9412.] 


Service, § 190 — Extensions — Advances by customers. 
1. An electric utility company was permitted to introduce, as an alternative 
but not as a substitute for its present plan of extending service where 
prospective consumers agree to take service and to pay minimum charges 
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based on the number of consumers on each mile of line, a new plan under 
which consumers desiring service could advance $1,200 per mile of exten- 
sions, the company agreeing to deliver to these consumers a note or evi- 
dence of indebtedness providing for refund of advances at the rate of 50 
per cent of total revenues each year from the line so constructed, the total 
amount in any event to be repaid within ten years with interest on unpaid 
balances at 6 per cent per annum, p. 287. 


Security issues, § 38 — Necessity of Commission approval — Obligation to return 


customer advances. 


2. Notes or agreements to be delivered by a public utility company to con- 
sumers who contribute to line extensions are evidences of indebtedness, 
and before they can be issued consent of the Commission must be secured, 


p. 288. 


Security issues, § 134 — Blanket authorization — Evidences of indebtedness. 


3. The Commission will not grant blanket authority to the issuance by a 
utility of securities or evidences of indebtedness, but the utility must in 
each case apply to the Commission for authority, p. 288. 


[March 15, 1938.] 


pen on motion of Commission as to certain revisions 

in electric schedules of a public utility company relating to 

customer advances for construction of extensions; extension 
plan approved with limitations. 


Burritt, Commissioner: These 
are two proceedings brought on mo- 
tion of the Commission to investigate 
certain proposed amendments to the 
electric schedules of the New York 
State Electric & Gas Corporation and 
the Northern Pennsylvania Power 
Company. The amendments are 
identical and seek to accomplish the 
same purpose. For that reason this 
memorandum will discuss the amend- 
ments filed by the New York State 
Electric & Gas Corporation but will 
be equally applicable to the schedules 
filed by the Northern Pennsylvania 
Power Company. 

[1] The New York State Electric 
& Gas Corporation filed with this 
Commission amendments to its several 
electric schedules introducing a new 
plan under which consumers desiring 
electric service could advance $1,200 
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per mile of extensions, the company 
agreeing to deliver to these consumers 
a note or evidence of indebtedness pro- 
viding that such advances would be 
returned to the consumers by the pay- 
ment each year of 50 per cent of the 
total revenues received from the lines 
so constructed. In any event, the total 
amount is to be repaid within ten years, 
together with interest on all unpaid 
balances to be paid at the rate of 6 
per cent per annum. 

This new plan is not offered as a 
substitute for the company’s present 
plan for rural extensions as set forth 
in its several tariff schedules; it is 
simply proposed as a supplemental 
method to be used where the prospec- 
tive consumer is willing to make the 
advances. 

When these amendments were filed 
with the Commission the present pro- 
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ceedings were instituted and these 
amendments were suspended pending 
a determination of whether they were 
just and reasonable. Hearings in 
these investigations have been held 
and evidence received. 

When a public utility secures a fran- 
chise authorizing the construction of 
electric lines and applies for and ob- 
tains from this Commission authority 
to construct such lines and to exercise 
the franchise, it assumes a definite ob- 
ligation to provide electric service for 
consumers residing in the territory 
covered by the franchise. Acknowl- 
edging this duty and in order to pro- 
vide a consistent method for rural line 
extensions, the company included in its 
filed schedules a comprehensive scheme 
for these rural extensions. This plan 
in general provides that the company 
will extend its distribution system 
where prospective consumers agree to 


take service and to pay minimum 
charges based on the number of such 


consumers on each mile of line. Such 
a plan is generally reasonable as it 
requires consumers to bear the cost 
of providing service to them. 

Where these conditions are met by 
consumers a utility has no legal right 
to require that prospective consumers 
assist in financing extensions. The 
duty rests solely on the company and 
cannot be evaded. If the proposed 
plan would in any way supersede the 
existing extension plan of the company 
or could be used as an excuse for the 
failure to construct extensions, except 
when contributions are made, it would 
be entirely improper and would be dis- 
approved by the Commission. This, 
however, is not the case. The pro- 
posed plan simply supplements the plan 


for rural extensions and will only be 
used when the consumers are willing 
to make the advances. 

It must be definitely understood that 
it is only because of this fact that the 
Commission even considers these 
amendments. Their inclusion in the 
tariff of the company will in no way 
limit the Commission in ordering the” 
company to construct at its own ex- 
pense and without contributions rural 
electric extensions when conditions so” 
warrant. i” 

[2, 3] Section 69 of the Public! 
Service Law directly prohibits an elec- 
tric corporation from issuing “stocks, 
bonds, notes, or other evidences of in- 
debtedness payable at periods of more 
than twelve months” without the ap- 
proval of this Commission. The notes 
or agreements to be delivered to con- 
sumers who contribute to line exten- 
sions are certainly evidences of in- 
debtedness and are payable at a period 
greater than one year. Before these 
agreements can be issued consent must 
be secured. This Commission will not 
grant blanket authority to the issu- 
ance by a utility of securities or evi- 
dences of indebtedness. Under the 
proposed plan the company must in 
each case where arrangements have 
been made for contributions by con- 
sumers apply to the Commission for 
authority under § 69 for the issue of 
these notes and no delivery shall be 
made until such authority is granted. 

Under the situation as presented, I 
recommend that the suspensions in 
these proceedings be vacated. The or- 
der, however, should require that be- 
fore any note or agreement is issued 
direct authority must be secured from 
the Commission. 
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international T-40 TracTracTor cleaning out a culvert ani ditch and buildozing the dirt up on the shoulder along the 
-of-way. This model is also available with a Diesel engine, as is the Model TD-35 TracTracTor. 


lerformance the Year-Round 


mnth-in and month-out the year- 
nd, International TracTrac- 
rs give you the power you need 
a great variety of jobs. Count 
TracTracTor design, quality, 
tformance, and economy to 
lve those problems which call 
crawler power. A demonstra- 
non the job is the most convinc- 
t proof of the value of Interna- 
mal TracTracTors. Ask the 


nearby International dealer or 
Company-owned branch to show 
you these crawlers at work. There 
are five models for gasoline and 
Diesel operation. The Interna- 
tional line also includes wheel 
tractors (gasoline and Diesel). 


INTERNATIONAL HARVESTER COMPANY 


(Incorporated) 
180 North Michigan Avenue, Chicago, Illinois 


NTERNATIONAL HARVESTER 
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Florida Utility Wins Electric 
Water Heating Award 


nara Power Corporation, St. Petersburg, 
has been awarded the cup offered by the 
National Electric Water Heating Council for 
the greatest contribution to the development 
of the domestic electric water-heating load 
during 1937. The award was announced at the 
annual convention of the Edison Electric In- 
stitute. With the cup, a cash award of $1,000 
also was made to individuals in the company 
responsible for the accomplishment. 

H. Giedd, sales manager of the Florida 
Power Corporation, rece.ved $500 of the cash 
award and the remainder was divided among 
the retail sales directors and retail salesmen, 
according to the terms of the contest. 


Bill Frequency Analyzer 


BB: Bill Frequency Analyzer recently de- 
veloped by the Recording & Statistical 
Corporation of New York has made possible 
the One-Step Method of Bill Analyses—elec- 
tric and gas. 

The machine was developed for the com- 
pany’s use in preparing studies of customers’ 
usage data—current and periodic. Decidedly 
lower costs—in many cases a saving of fifty 
per cent—are made possible without resorting 
to undependable “short cuts,” according to the 
manufacturer. 

Because it is a one step, or single-operation 
method, it is possible to produce monthly or 
annual Bill Frequency tables in days, instead 
of weeks and months. The machine eliminates 
the employment of temporary or emergency 
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personnel. Rechecking or reanalyzing, fre 
quently required in other methods, is unneces- 
sary with the One Step Method, because of 
its controlled accuracy. Direct compilation 
from the Billing Register, or other customary 
record, eliminates advance preparation, field 
work and interruption of the ut.lity’s regular 
routine. 

Because of the marked savings of the Bill 
Frequency Analyzer many companies, accord- 
ing to the manufacturer, are now adopting the 
Current Monthly Consumption Analysis so 
valuable to sales departments in checking re- 
sults of load-building campaigns. 


Lindemann Prizes Awarded 
at E. E. I. Meeting 


HREE cash prizes, one of $150, one of $100, 

and one of $50 donated by Mr. A. L. 
Lindemann, President, A. J. Lindemann and 
Hoverson Company, for the three most meri- 
torious papers dealing w:th the advantages of 
electric cookery for domestic purposes were 
awarded at the annual convention of the Edi- 
son Electric Institute in Atlantic City, N. J. 

First prize was won by Miss Clara Zilles- 
sen of Philadelphia Electric Company for her 
paper entitled “A Business Woman-Home- 
maker Looks at the Electric Range.” 

Second prize was won by Mr. George E. 
Kelley of Portland General Electric Company, 
for his paper entitled “Is Electric Cookery 
Really Better ?” 

Third prize was won by Mr. R. A. Gibson 
of the Hartford Electric Light Company for 
his paper entitled “The Advantages of Elec- 
tr:c Cookery for Domestic Purposes.” 

The Prize Awards Committee of the E. E. 


This machine makes 
possible the “one-step 
method” of bill analyses 
for public utilities. 
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Make-up 


and Boost lurbine Hours 












Over half the power generated 
< sfor industry in America comes 
from turbines using Gargoyle 
D.T. E. Oil Light. Socony- 
Vacuum’s experience with over 
9,000 turbines helps find oper- 


ating economies 


rge E. 
mpany, 
ookery 
Gibson 
ny for 
Elec- 
> 4 , 
Ree LENGTH OF SERVICE and turbine 
hours per gallon of “make-up,” no tur- 
bine oils measure up to Gargoyle D.T.E. Oil 
Light. That is why more than half the coun- 
try’s turbines rated 5000 kw. and over use 
them exclusively. This wealth of turbine 
operating experience Socony-Vacuum 
places at the disposal of your men. 


makes 
e-step 
alyses 












Socony-Vacuum has “kept cases” on tur- 
bine operation. This experience is made 
available without cost to turbine men. 
Pamphlets prepared on this subject will be 
sent at your request. In addition, see the 
new moviecalled “The InsideStory,” which 
reveals exactly what Correct Lubrication 
does. Just write to the nearest Socony- 
Vacuum office for these aids. 


“72 Years of Experience Calling”’ 


That is what the chief of a great utility 
wrote to one of his station superintendents. 
For when the Socony-Vacuum Represen- 
tative calls on you, he brings to your prob- 
lems the greatest experience in the oil busi- 
ness. Many operators find this experience 
helps them tochalk up records for efficiency 
and economy. Why not make sure to see if 


our man has something you can turn to 


your advantage? 
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I. announced that next year there will be 
added the R. B. Marshall Award, offered 
through the courtesy of Mr. R. B. Marshall, 
President of Electromaster, Incorporated, 
which provides five prizes of $100 each for 
individual sales achievement in electric range 
sales during the calendar year 1938. 


U. S. Delegates to Attend 
International Meetings 


HE United States will be represented 

through the United States National Com- 
mittee at the triennial plenary meeting of the 
International Electrotechnical Commission to 
be held in England this summer, according to 
an announcement by the American Standards 
Association. Technical meetings will be in 
Torquay, June 22nd to June 30th. The formal 
closing session will be in London, July Ist. 

The chief American delegate will be Dr. C. 
H. Sharp, president of the U. S. National 
Committee. J. W. McNair, secretary of the 
U. S. National Committee, will be secretary of 
the delegation. 

James Burke, president of the International 
Electrotechnical Commission, and for many 
years a member of the U. S. National Com- 
m ttee, will preside at the general sessions of 
the IEC. Mr. Burke was elected president 
at the last plenary meeting, Brussels, 1935. 


Plan Purchase of 35 Cars 


| ager voy to issue notes for the purchase 
of thirty-five new street cars fer $488,616 
is being sought by the Los Angeles Railway 
in an application filed with the Californ‘a State 
Railroad Commission. 

Signed by Lucius S. Storrs, president of the 
company, the petition says the new equipment 
is necessary to render more adequate serv ce 
and to provide for the retirement of certain 
old-type cars. 

The new cars, which will resemble the sixty 
new ones now operating on some of the com- 
pany’s lines, are to be built by the St. Louis 
Car Company and the General Electric Com- 
pany. Delivery is expected to start in August 
if the commission grants the petition. 

Old-type cars now in operation total 785. 


Westinghouse Appointments 


EOoRGE H. Bucher, president of the West- 

inghouse Electric & Manufacturing Com- 
pany, has announced the appointment of An- 
drew H. Phelps as general manager of pur- 
chases and traffic for the company, with head- 
quarters at Pittsburgh, Pa. 

Pace, formerly general manager of 
purchases and traffic, has been appointed as- 
sistant to vice president, reporting to the vice 
president in charge of sales. 

Mr. Phelps joined the Westinghouse Com- 
pany on January 1, 1937, coming to the com- 
pany from the McGraw-Hill Publishing Com- 
pany where, for seven years, he served as 
sales manager and director of public relations. 
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Curtis: Lighting Award for 
Tennessee Utility 


if accinew e s Electric Power Company re- 
ceived the Augustus D. Curtis Award, as 
the public util:ty company which, during the 
twelve months ending March 31, 1938, has 
shown the greatest contribution to the ad- 
vancement of artificial illumination of in- 
teriors or exteriors of commercial and public. 
buildings in the United States. The award 
was announced by H. P. Liversidge, chairman 
of the Prize Awards Committee of Edison 
Electric Institute, at the Institute’s sixth an- 
nual convention at Atlantic City. 

The award consists of a certificate donated 
by Messrs. Darwin and Kenneth Curtis, of 
Curtis Lighting, Inc., in memory of Augustus 
D. Curtis. It includes also three cash prizes 
of $300, $200 and $100 respectively, for indi- 
viduals responsible for the achievements of 
the companies judged first, second and third 
in the contest. 

The cash prize accompanying the award to 
Tennessee Electric Power Company was 
awarded to the manager of the company’s, 
Lighting Sales Department, Harry Curtis. 
Second cash prize was awarded to J. F. Gaskill 
of the Philadelphia Electric Company, and 
third prize to H. M. Crawford of Pacific Gas 
and Electric Company. 

Judges were S. R. McCandless, Howard C. 
Myers and Kenneth Magers. In giving their 
decision the judges pointed to the notable 
achievement of the Tennessee Electric Power 
Company in developing a comprehensive light- 
ing sales activity for the betterment of light- 
ing in commercial and public structures; a 
well-trained organization reinforced by ef- 
fective advertising carried through a carefully 
planned sales activity which produced, during 
1937, 638 kilowatts per salesman; and local 
coordination with manufacturing, electrical 
contracting, architectural and other building 
groups to promote greater lighting intensities 
and more artistically illuminated interiors of 
commercial and public buildings. 


Highway Lighting Sets Record 


HE world’s longest continuous stretch of 

highway lighting—a heavy traffic artery, 
known as the White Horse Pike, across New 
Jersey from Atlantic City to Camden, about 
56 miles—will be completed in June, according 
to a recent report by the General Electric Com- 
pany. 

The safety movement is a result of exhaus- 
tive analyses of accidents by E. Donald 
Sterner, state highway commissioner, which 
show the need for better visibility at night. 
Communities through which the White Horse 
Pike passes are being urged to install lights 
according to standards set by the Illuminating 
Engineering Society, or to provide at least 
minimum requirements set by the Society. 
The State Highway Department is bearing 
the major portion of the lighting cost. 

Luminaires are being installed and will be 
maintained by the Atlantic City Electric Com- 
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Fifty Years a Pioneer 


ifty years ago The Electric Storage Battery 
Company was established—the first company 
in America to place the manufacture of stor- 
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age batteries on a commercially successful basis. 


In spite of skeptics who, in 1888, prophesied 
that storage batteries had no future, the accep- 
tance of Exide Batteries by power, telephone, 
railway companies, and other utilities, has con- 
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—a tinued to increase—demonstrating complete con- 
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THE ELECTRIC STORAGE BATTERY CO., Philadelphia 


The World’s Largest Manufacturers of Storage Batteries for 
Every Purpose 


Exide Batteries of Canada, Ltd., Toronto 
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Amazing SPEED 
Modern BEAUTY 
Spacious CAPACITY 
featured in this NEW 


@ © oe! GRACEFUL, gleaming white porcelain enameled 


| @ © 
oS — finish—six Hi-Speed L&H Calrod units—two ovens 


equipped with exclusive “EQUALIZED HEAT” for 
Better Baking—two Wilcolator liquid expansion type 
oven temperature controls—two warming drawers on 
roller bearings—countless other features for conve- 
nient, economical, speedy cooking. 


Write for Complete Details 


A. J. LINDEMANN & HOVERSON CO. 


MILWAUKEE, WISCONSIN 
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pany and the Public Service Electric and Gas 
Company of New Jersey. A new-type incan- 
descent luminaire developed by General Elec- 
tric engineers will light the major portion of 
the 56-mile route. A few sodium units will 
also be used on which the state will conduct 
tests. The new incandescent luminaire consists 
of a scientifically designed hemispherical re- 
flector and a prismatic refractor to direct 
a high percentage of the generated light to the 
pavement in an elongated oval pattern. The 
construction of the lighting unit is such that 
it shields the eyes of the driver from objec- 
tionable glare. 


Johns-Manville Announces 
New Trancell Materials 


OHNS-MANVILLE has developed a new cell 

structure material, known as Trancell, for 
housing electrical equipment such as bus bars, 
transformers, disconnect switches and other 
fairly high voltage apparatus. 

Trancell is formed from asbestos fibre with 
an inorganic binder, and is manufactured in a 
variety of types and combinations—some types 
being faced with asbestos-cement sheets on 
one or both sides, as desired. The materials 
come in sheet sizes ranging from 36 in. x 48 in. 
to 48 in. x 96 in., and in thicknesses from # in. 
to 23 inches. 
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The products have the advantage of being 
light in weight—Trancell A weighing approxi- 
mately 78 Ibs. per cu. ft. and Trancell B about 
42.5 lbs. per cu. ft—and yet they possess sufh- 
cient strength, as shown by exhaustive labora- 
tory tests, to support equipment and withstand 
stresses. 

Cell structures built of Trancell meet the 
vital requirements of safeguarding station 
operators and preventing accidental contacts 
between phases, circuits or ground, as well as 
confining within restricted spaces the products 
of combustion or ionized gases which are gen- 
erated by fire or electric arc. 

Where load-bearing walls for carrying floors 
above are made of concrete and form part of 
a cell structure, Trancell permits ready com- 
bination with the concrete for completing the 
housing. 

In the case of housings for large reactors 
or where heavy circuit breakers are carried 
by the cell structure, metal reinforcing can 
easily be applied to the Trancell materials. 

Trancell may be drilled in the field with a 
portavie eleciric drill, and cutting may be done 
with a carpentc~’s saw. However, a light- 
weight electric saw will do the work more 
quickly and with less effort. The large size 
and light weight of the slabs also permit rapid 
erection. 

Doors for brick, concrete or Trancell cell 
structures have generally been made of Tran- 


New cell structure 
material offers many 
advantages for hous- 
ing electrical equip- 
ment, 
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_, of your largest customers who operate electric fur- 
naces depend upon Pennsylvania Heavy Duty Transformers 
for this important service. 
‘ture 
wany Bulletin 340 which illustrates Pennsyl- 


Ons vania Power Transformers will be gladly 
ur p- : supplied upon request. 


TRANSFORMER CO. 


170le-ISGAND AVENUE, n 


PITTSBURGH ¢ PENNA. 
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site panels with either Transite or wood stiles 
and rails. Doors made of Trancell “M,” which 
consists of a light-weight core with Flexboard 
faces on each side, are stronger, have less 
warpage and a more pleasing appearance than 
the old type of door. ; 


Indiana Company Wins Electric 
Cooking Promotion Award 
Company of 


gon General Service 


Marion, Indiana, won the 1937 George A.. 


Hughes Award for its outstanding accom- 
plishment in promoting domestic electric cook- 
ing service. The announcement was made by 
H. P. Liversidge, chairman of the Prize 
Awards Committee of Edison Electric Insti- 
tute, at the Institute’s sixth annual convention 
in Atantic City. 

As a result of the award, a check for $500 
was presented to Arnold Hogan, assistant gen- 
eral manager of Indiana General Service Com- 
pany, as the individual responsible for the 
company’s achievement, and another $500 will 
be shared by members of the Residential Sales 
Department of the company for their part in 
the achievement. 

The judges, Ralph H. Jones, Frank E. Watts 
and Dr. Hugh E. Agnew, in their report, com- 
mended the sales promotion plans of the win- 
ner and the advertising and creative sales 
work carried through in executing them. Sales 
training, the provision of adequate consumer. 
information and solicitation and the coordi- 
nated assistance of other electrical groups 
were a part of a well-rounded program which 
resulted in the sale of 46 ranges per 1,000 
customers, and an increase in range saturation 
from 11 per cent at the beginning of 1937 to 
16 per cent at the end of the year. 

For honorable mention the judges nomi- 
nated the Gulf Power Company and the Hart- 
ford Electric Light Company. 


Color and Design Included 
In Safety Sign Standard 


A nae amen of safety signs to help 
workmen recognize warning or danger 
messages by color and design as well as by 
words has just been authorized as a project 
of the American Standards Association. 

Eighty-five per cent of all accidental injuries 
can be traced to unsafe acts of persons rather 
than mechanical or physical hazards, statistics 
show. For maximum safety, reaction to signs 
should be automatic and workmen should not 
find it necessary to stop, read, and analyze the 
meaning of each particular warning, the Na- 
tional Safety Council said in requesting that 
the ASA start work on a national standard for 
industrial safety signs. 

The National Safety Council has accepted 
administrative responsibility for the work 
undef the procedure of the American Stand- 
ards Association. Edward R. Granniss, safet 
engineer of the National Safety Council, 
Chicago, is acting as secretary of the new com- 
mittee, now being organized. 
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Exide’s Golden Anniversary 
Marks Company’s Progress 


T= Electric Storage Battery Company, 
Philadelphia, Pa., manufacturer of Exide 
Batteries, began this month (June) to observe 
its golden anniversary year. 

The company, which enjoys the distinction 
of being the largest manufacturer of storage 
batteries in the world for every purpose, was 
founded in June, 1888, in a small, one-story 
brick structure near Gloucester, N. J. 

Engineers and business men in the early 
days of the company were frankly skeptical 
of the storage battery and progress was slow. 
But as the company demonstrated the value 
of its product, its business grew along with 
the electrical industry and in 1894 the “works” 
was moved to the first floor and basement of 
the present building, at 19th Street and Alle- 
gheny Avenue in Philadelphia, where growth 
soon required the use of the entire group of 
buildings and the addition of two more in 
1911 and 1917. 

After the War, a 40-acre tract of land was 
purchased at nearby Crescentville and what is 
now said to be the most modern battery build- 
ing plant in the world was erected. At this 
plant raw material enters one end and passes 
out the other in the form of Exide batteries. 

Floor space in excess of 30 acres is now de- 
voted to the manufacture of Exide, Exide- 
Chloride and Exide-Ironclad batteries in many 
sizes, types and capacities. Extensive use is 
made of the continuous conveyor system. In- 
genious, specially-designed devices and ma- 
chinery used in the manufacture of Exide bat- 
teries are almost human in their operation; 
electric trucks, powered by Exide batteries, 
make for modern and efficient material hand- 
ling. 

Adjoining the Crescentville plant and sur- 
rounded by a baseball field, tennis courts, and 
a picturesque grove, is located the employees’ 
club house, one of the finest examples of this 
kind of institution in the country. 

In order that users of Exide batteries of in- 
dustrial and commercial types may secure 
prompt and efficient service, there are com- 
pany branches, depots and operating depart- 
ments with engineering field service in 19 cities 
strategically located throughout the country. 
Over 30,000 Exide dealers in United States 
alone render Exide automobile battery service. 


A.S.T.M. Annual Meeting 


Bs Forty-first Annual Meeting of the 
American Society for Testing Materials 
will be held at Chalfonte-Haddon Hall, At- 
lantic City, N. J., during the week of June 27th 
to July 1st. Some 18 sessions will cover the 100 
technical papers and reports which are being 
scheduled. Papers and reports covering 
specific fields and topics will be grouped 
together. , 

Outstanding feature of the meeting will be a 
Symposium on Impact tee, which is being 
developed gouey - the A.S.T.M. and the 
American Welding Society through its Weld- 
ing Research Committee. 
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The new “Eveready” Safety Flashlights are of high quality semi- 
fin- ffibard rubber reinforced with brass, with unbreakable, plastic lenses, 


cure 
-om- special protected lamp and hand-replaceable, heavy-duty slide 
yart- 


ities [§switch with positive “off” and “on” positions. Hexagonal heads 












wt prevent rolling, ring-hangers add to convenience. 

vice. “Eveready” Safety Flashlights resist water, oils, greases, gaso- 
y line, alcohol, acids, alkali, are non-conducting and proof against 
the impact and dropping. 
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Guard wire holds lamp in 
spring-loaded socket. Should 


buib break, spring ejects NATIONAL CARBON COMPANY, INC. 


lamp-base, instantly opening 
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The word “Bveready” is the trade-mark of National Carboa Ca., Jac. 
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Rettex PRODUCTS... 
because CITIES SERVICE knows your problems 








(om Service engineers, backed by 74 years of practical 
lubrication experience, are concentrating their efforts daily 
on solving the various lubrication problems with which in- 
dustry is faced. 


Wherever moving surfaces come together, no matter what 
the speed or load, Cities Service can recommend authorita- 
tively the correct lubricants to use. Whether you need heavy 
greases for massive gears or the lightest of oils for delicate 
precision machines, Cities Service is ready to fill your every 
need. 

Cities Service engineers will be glad to discuss your lubri- 
cation problems with you. 


¢+$¢+¢+4 4 


CITIES SERVICE INDUSTRIAL OILS 


Compressor Oils Marine Engine Oils 

Cutting Oils Quenching and Tempering Oils 
Diesel Engine Oils Sewing Machine Oils 

Cylinder Oils Spindle Oils 

Star Ice Machine Oils Transformer Oil 

Leather Finishing Oils Turbine Oils 

Loom Oils Wool Oils 


Cities Service Radio Concert every Friday evening, 800 P.M. Eastern Daylight Time. 
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The careful investor judges a 
security by the history of its 
performance. 


in three-quarters of a century of continuous 
production, has established a record of per- 
formance that is unequalled in the history 
of insulated wires and cables. 


Kerite is a seasoned security. 
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“What Kinds of Plants Use 
TODAY’S TAYLOR STOKER?” & 















Auto Accessories 
Automotive 
Breweries 
Central Stations 
Chemicals 






Drugs 
Glass 
Government 


Institutions 


Leather 










Linoleum 





TT ayLor STOKERS are responsible for low 








cost steam generation in plants representative of Metal Working 
a wide cross section of industries, institutions, and Milk Products 
municipalities! « There is one reason for this. . 

Operators can DEPEND on Taylor Stokers! ¢ Mining 

Through constant research and constant develop- Municip alities 





ment, A-E-CO engineers are continually anticipat- 
ing industry’s needs for economy and dependa- Paper 
bility. @ Today’s Taylor Stoker deserves careful 




















investigation! Call in one of A-E-CO’s repre- Railroads 
sentatives. Get the FACTS! Schools-Colleges 
wae Beco ) ‘i’enterums Tar poe Textile 
om Marine Beck. Ausiffarie: 
Taylor Stoker Katine fig Powe Poa ots Tobacco 
UNIT 
AMERICAN ENGINEERING COMPANY 









PHILADELPHIA, PA. IN CANADA: AFFILIATED ENGINEERING CORPORATIONS, LTD., MONTREAL, P. 
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To Economize, Modernize - - - Use 6 


CHEVROLET TRUCKS § 


for higher efficiency and lower costs 
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You gain a two-way economy 


hen you modernize your hauling with Chevrolet trucks 


1. You save through low first cost and low operating and upkeep cost. 


2. You save through more efficient hauling—more trips or miles each 
day, more material each trip. 

There is a Chevrolet truck model exactly right for more than 

9 out of 10 hauling jobs. Five chassis models—all powered 

with Chevrolet’s Valve-in-Head Engine, all equipped with 

Chevrolet’s Perfected Hydraulic Brakes. 


HEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 


“THE THRIFT-CARRIERS A@,la,cc)4am FOR THE NATION” 
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Above. Three Wagner type HE, 
kva, 22,000 to 600 volt, single-p 
distribution transformers installe 
a substation near a Massach 
steel company. 














Left. View of three of seven W. 
10,000 kva, 69,000 to 6,900 
single-phase power transformer 
stalled in a substation in Califo 


Wagner Transformers Are at 
The Key Points of Power DS ithributi 


@ Substations are key points in the distribution of power of any elec- 
tric light and power system ... They’re the spots that are vital to an 
operating company, fora breakdown at one of these places means a 
failure of electric service to an industrial plant or to a large portion of 
the distribution system. 


Substations are sites where dependable transformers must be located... 
transformers such as Wagner's, that are able to give continuous, trouble- 
free, economical performance at all times and in all types of weather. The 
above illustrations show two Wagner transformer substation installations. 
Wagner transformers for substations are available in any size, type or rating. | 


Valuable Catalogs on Wagner Transformers are Free Upon Request. State ——> 
TT438-1BA Whether You Want Our Catalog on Distribution or Power Transformers. 


Wagner Electric Corporation 
6400 Plymouth Avenue, Saint Louis,US.A. B 


MOTORS TRANSFORMERS 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) ‘ 


ne 23, ie 23, 1938 Public Utilities Fortnightly 








LEADERSHIP FOR MORE THAN HALF A CENTURY! 
Back of American-Marsh Pumps — Centrifugal, 
Steam and Turbine—is more than sixty-five years 
of experience designing hydraulic equipment — 
manufacturing PUMPS AND PUMPS ONLY. 


American-Marsh equipment—all of it—is built to 
precision standards in the most careful manner 
possible. Materials are the best obtainable. Work- 
manship is of the highest grade. And every pump 
is checked after assembly, and thoroughly tested 


prior to shipment. 


You can depend upon American-Marsh Pumps to 
give you the finest kind of efficient, dependable 
service year after year. May we have your next 


pump inquiry? 


Pumps and Pumps Only Since 1873 





AMERICAN-MARSH PUMPS, INC. 


Centrifugal, Turbine, Steam, and Power Pumps 


BATTLE CREEK . .. . MICHIGAN 
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ONE STEP METHOD 
BILL ANALYSIS 


y 


R& S BILL FREQUENCY 
ANALYZER 


R & S ONE-STEP METHOD gives com- 
plete customer usage data currently at lower 
cost than periodic studies. Controlled ac- 


curacy eliminates re-checking and re-analyz- 
ing necessitated by other methods. Direct 
compilation from your billing register, or 
other customary record, eliminates advance 
preparation, field work, and interruption in 
your regular routine. 


An estimate of your requirements will 
demonstrate a saving of 50% or more 


by the ONE STEP METHOD. 


RECORDING & STATISTICAL CORPORATION 


UTILITIES DIVISION 
102 MAIDEN LANE, NEW YORK, N. Y. 


Boston Chicago Detroit Montreal Toronto 
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FROST PROOF 
with breakable bottom 
Sizes %” to i” 


SPLIT CASE 
For Frost-free installations 
Sizes %” to i” 


“and let me add this—that the modern machine 
tools and other precision equipment and production 
methods inaugurated by Neptune, in my estimation 
constitute the biggest step-forward in water-meter 
making in years. Today Trident and Lambert Water 
Meters are now made to standards of precision that 
= definitely put them in a class by themselves for more 
with bine er erapaler perfect interchangeability, longer wear, greater sensi- 
Sizes Ive" and 2 Serew End tivity and sustained accuracy .. . it is simply a case of 

Neptune making better water meters better... . 


and better.” 


> DRIP 


For medium class tug & 
Sizes 2" and 2 
1¥e" te 6” Funes yA 








NEPTUNE METER COMPANY 
50 West 50th Street (Rockefeller Center), 


New York City 
Neptune Meters, Ltp., 
345 Sorauren Avenue, Toronto, Canada 


ofan Fes Geri Over 6 Million 
writers’ Labers- ceurcone Tridents & Lamberts: 
sina ‘otrwey, _Sizul [0 "™ing “2 Srey ‘xe SOld-the World over’ 


to 10” Flange End 
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RESCENT 


INSULATED 
WIRE AND CABLE 


For replacement or reinforcement of existing lines to 
take care of increasing loads, Crescent offers a com- 
plete line of Wires and Cables that anticipate every 
requirement. And a nation-wide engineering-sales 
organization is on call to assist you in planning fur- 
ther development of power transmission and distribu- 
tion. 


wey PRR Ie ‘ 


INSULATED WIRE (e 
TRENTON, \ 








CONTROL CABLE RUBBER POWER CABLE 
DROP CABLE SERVICE ENTRANCE CABLE 
LEAD COVERED CABLE SIGNAL CABLE 
MAGNET WIRE VARNISHED CAMBRIC CABLE 
PARKWAY CABLE WEATHERPROOF WIRE 
All types of Building Wire and all kinds of Special Cables to meet A.S.T.M., A.R.A., 
1.P.C.E.A., N.E.M.A., and all Railroad, Government and Utility Companies’ Specifications. 
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HUNDREDS OF STORES 
FEATURE ROBERTSHAW 


Here's how some of them do it— 


Abraham & Straus. N. Y.— “Robertshaw 
Qven-Heat-Control because it prevents food 
burning! No watching! No waiting!” Cen- 
tral Illinois Light Co., Peoria—"] can tune 
in any temperature on my new gas range 
with Robertshaw Automatic Heat Con- 
tol.” Sibley, Lindsay & Curr. Rochester 
-"As up to date as today’s newspaper 

and the ultimate in a cook stove. It has 
Robertshaw heat-control.” Gimbels, Mil- 
waukee—“New Robertshaw Oven-Heat- 
Control with visual temperature indicat- 
ing signal.” Netcher’s Boston Store, Chi- 
gago—"A nationally known gas range 
equipped with Robertshaw Oven-Heat-Con- 
tol.” Snellenberg “A thor- 
oughly modern and efficient range with 
Robertshaw heat control for correct cooking 
temperature.” Spears, N. Y.—‘‘You'll put this 
down as a MUST—a gas range with Robert- 
shaw Oven-Heat-Control.” Loveman, Joseph 
6 Loeb, Birmingham—"Of course, it has the 
Robertshaw Oven-Heat-Control.” Shillito’s, 
Cincinnati—“ Equipped with all conveniences 
for easier cooking! Robertshaw thermostatic 
heat control.” Ben Duffie, Inc., Houston— 
“Robertshaw Oven-Heat-Control frees you 
from oven watching. Cooks dinner while 
you're out for hours. Put cake in, forget it 
-take out perfectly baked cake, evenly 
browned.” The Music Mart, El Paso— 
“Robertshaw Oven-Heat-Control, as fine as 
money can buy.” Titche-Goettinger Co., 
Dallas — "The famous Robertshaw Oven- 
Heat-Control.” Thalhimers, Richmond—"This 
is considered the finest Robertshaw heat 
- maintains the exact heat required 


Philedelahi 
. P 





control 
you merely 
set the dial to the required temperature.” 
Kaufman's, Pittsburgh — ‘Science says it 
cooks better . Robertshaw Oven-Heat- 
Control—for even temperature.” 


The above statements 
are extracts from 
newspaper advertisements 


orsteP 
0° 
Abou the way 


Follow the pathway of sales-wise mpc a in important stores 


all over the country who play up ROBERTSHAW in their local range 


advertising. 

They know there is real value in the name. They feature it constantly and 
ag nog | day after day. They've seen it hel ranges! 

Women know ROBERTSHAW OVEN- HEAT. CONTROL from experience 
—from the praises of friends. That's why retail ads by the hundreds feature 
ROBERTSHAW. 

Some of the stores which add the extra selling appeal of ROBERTSHAW 
are listed to the left. Read what they say—then feature ROBERTSHAW in 
your retail range advertising. Feature Robertshaw-equipped ranges on 
your sales floor. It will pay you! 


Robertshaw Thermostat Company * Youngwood, Penna. 


ve ROBERTSHAW 


OVEN-HEAT-CONTROL 
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CARPENTER MASTER-LIGHTS 


© HIGH POWER HAND SEARCHLIGHTS, 
© HIGH POWER HAND FLOODLIGHTS, 
© HIGH POWER AUTOMOBILE SPOTLIGHTS, 


® Specialists in 
Emergency Lighting 
for Public Utilities. 


© HIGH POWER SEARCHLIGHTS BUILT SPECIALLY FOR TRUCKS, 

© ROOF MOUNTED AUTO SEARCHLIGHTS, 

© HIGHWAY ACCIDENT WARNING LIGHTS. 

© EMERGENCY CAR WARNING LIGHTS. 

© WIG-WAG WARNING LIGHTS FOR FIRE, POLICE & AMBULANCES. 
© RECHARGEABLE BATTERY-LIGHTS—DRY BATTERY-LIGHTS. 

© EMERGENCY SEARCHLIGHTS AND FLOODLIGHTS. 


© MARINE SEARCHLIGHTS. 


© PORTABLE—WATCHMEN’S—REPAIR—FIRE—POLICE LIGHTS. 


CARPENTER MFG. 


CO., Sidney St. 


CAMBRIDGE, MASS. 
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E review magazine of current opinion 
and news relating to public utilities. 
Conducted as an open forum for the 
frank discussion of both sides of contro- 
versial questions — economic, legal and 
financial; also gives trends in the present- 
day control of these companies—govern- 
mental competition — state and Federal 
regulation. 


{ Issued every other Thursday—26 num- 


bers a year—annual subscription $15.00. 


{ The only magazine furnishing current 
and vital information on all subjects in- 
volving the financing, operation, and 
management of public utilities under gov- 
ernmental regulation and competition. 


§ A magazine of unusual value and cur- 
rent stimulation to all persons holding 
positions with, or having a financial in- 
interest in, public utilities. 


Published by — 


PUBLIC UTILITIES REPORTS, INC. - - 1038 Munsey Bidg., Washington, D. C. 
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— 
tot Efficient, Low-Cost Handling 


@ Link-Belt equipment for the power plant includes conveyors of the belt, 
apron, flight, screw and other types; bucket carriers; skip hoists; crushers; 
feeders; weigh larries; car dumpers; water intake screens; locomotive and 
crawler type cranes; underfeed screw type stokers; portable belt conveyors; 
bucket elevators and a complete line of accessories—equipment that has 
built into it tried and proved features, demonstrated as sound and practical 
in hundreds of power plants. 

Send for catalog. Address Link-Belt Company, Chicago, Philadelphia, Indianapolis, 
Atlanta, San Francisco, Toronto, or any of our offices located in principal cities. 


LINK-BELT 
COAL AND ASHES HANDLING EQUIPMENT 
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STOPPERS 


PIPE LINE SUPPLIES 


Goodman Stoppers 
Gardner-Goodman Stoppers 
Goodman-Peden Stoppers 
Goodman Cylindrical Stoppers 
Bags—Rubber, Canvas Covered 
Plugs, Service & Expansion 
Pumps 
Masks 
Brushes 
Tape—Soap & Binding 


Catalogue mailed on request. 


SAFETY GAS MAIN STOPPER CO. 


523 Atlantic Avenue 
Brooklyn, New York 








GOOD 
INSULATORS 


[Vv] 


Insulators are only as good as the 
experience and workmanship put in- 
to their production. 





Our product is produced by men 
of the greatest experience to be 
found in the industry. 


Victor made insulators are Goop 
INSULATORS, 


Catalog on request 


Victor Insulators, Inc. 
Victor, N. Y. 


HI-PRESSURE CONTACTS 


characterize all 


R®1E swrcune coupnen 


The Hi-Pressure contact, a feature originated b 
The Railway and Industrial Engineering Com 
pany, has revolutionized modern switch design. 
Switch contacts are wiped clean of dirt, corrosion 
metal oxides, etc., with each operation and a clean 
metal to metal contact is assured. 


Pressure is constant, assuring a contact which i 
free from the arcing or spitting which interfere 
with proper radio reception. 


The original Hi-Pressure contact switches have 
been giving satisfactory service under all operating 
conditions for many years. 


ENGINEERING CO. 
GREENSBURG, PA. 
~ Sales offices in principal cztzes 


y 
| RAILWAYAINDUSTRIAL | | 
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BETTER TRUCK 
J ENGINES 


NO WONDER IW NATION- oe oom 


“1 DODGE PRICE UP T0*135 MORE "NET 
DODGE IS PRICED WITH THE LOWEST 


Exhaust Valve Seat Inserts — 
burning and nny my 
and valve grinding. (Workman is 
installing valve seat inserts.) 





show wat 


New & or 1-Ton Panel —6-cyl.— 136" W. B. 
For bulky loads; for public utilities, etc. 








ODGE trucks have long been famous for their 
engines. Undoubtedly that is one of the 
reasons why so many truck buyers in a recent 
national poll over-estimated Dodge truck prices 
as much as $135.00. Yet Dodge trucks are now 
priced with the lowest! 

We feel there is only one reason why these 
buyers so often greatly over-estimated Dodge 
prices. That is because they believed Dodge 
trucks have greater value! Perhaps you, 
too, have thought of Dodge trucks as being 
“worth more” or “higher priced.” Then you, 
too, will welcome the news that 
today there is only a comparatively 
few dollars difference in prices of 
the low-priced trucks. 

Try a Dodge before you buy any 
truck. Many Dodge truck owners 
report “‘saving $95 a year on gas 
alone.” See your Dodge dealer. 
Tune in on the Major Bowes Original Ama- 


teur Hour, Columbia Network, Every Thurs- 
day, 9 to 10 P. M., E. BD. S. T. 


— DEPENDABLE 


Your 


4 Piston Rings— 
Dodge trucks 
alone in the low- 
priced field, give 
you4 piston rings. 
The others have 
only 3. Saves gas 
and oil. (Work- 
man is inserting 
pistons.) 
eee 

This advertisement 
endorsed by the En- 
gineering Depart- 
ment, DODGE Divi- 
sion of Chrysler Cor- 
poration. 


LIBERAL B 
Many are now oper 
down payment and 
DGE CHASSIS 
popaing Federal 


NEAREST DODGE 


ating Dodge truc 
liberal terms ma 


PRICES DELIVERED, IN DETROIT 


lock. 
13 ond 


UDGET TERMS 


ks because of the low 
de available to them. 


 veT0N $ 


=e $604 


pea front bumper. 
low 
in at SEE 
DEALER. 
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H YDRAULIC TURBINES 
FRANCIS AND HIGH SPEED RUNNERS 
* Penstocks 
* Butterfly Valves 
* Power Operated Rack Rakes 
*& Gates and Gate Hoists 
* Electrically Welded Racks 


NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 
Hydraulic Turbine Division 
NEWPORT NEWS, VA. 

















Sangamo Meter 
in x ae and et 
Mounting 


watthour meters—co 
bination singlephase watthour meters and time 
switches, with either single or two-rate regi 
ters—or two-element watthour meters—all ar 
designed for modern "A" and "S" mountings 


Modern Meters for Modern Loads 


SANGAMO ELECTRIC COMPANY 


>FIELD 
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Service Doors Go Modern 


In Appearance... . In Efficiency 


a 





— 





And... . It’s Being Done with Kinnear All-Steel RoL-TOP Doors 


By taking a “healthy slice” off door costs and combining qualities that industry has been looking for, the 
Kinnear All-Steel RoL-TOP door sets a new standard in service door economy. It adds the proved durability 
of heavy galvanized steel to the labor-saving and space-saving efficiency of upward action. It’s weather proof, 
fire proof and burglar proof. It permits the use of sash for light. And since it is perfectly counter-balanced 
by a torsion spring, it opens up and out of the way easily, conveniently and rapidly. Especially built for the 
job, it is economical and easy to install in practically any doorway in any new or old industrial, commercial 


or residential building. 
Backed by the well-known KINNEAR nation-wide organization the All-Steel RoL-TOP will cost less to 


install, operate and maintain, Send us your door problem. 


The KINNEAR Manufacturing Co. 


2060-80 Fields Ave. Columbus, Ohio 


INNEAR 


ROLLING iiwoo DOORS 
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RILEY PULVERIZERS 


in Central Statio 


Plant after plant in the Public Utility industry has swung to Ri 
Pulverizers . . . definitely establishing Riley as one of the leade 





A few Public Utilities using Riley Pulverizers ... 


Union Electric Light & Power, Cahokia . . . Repeat Order 
Edison Electric Illuminating Co., Boston . . . Repeat Ord 
Hartford Electric Light Co., Conn. .. . Repeat Order 
Potomac Electric Power Co., Washington, D.C. 
Oklahoma Gas & Electric Co, . . . Repeat Order 
Stamford Gas & Electric Co., Conn. 

City of Springfield, Ill. 

City of Tacoma, Wash. 

Savannah Electric Co., Georgia 

Dubuque Electric Co., Iowa 

Central Iowa Power & Light Co. 

Lynn Gas & Electric Co., Mass. 

Upper Michigan Power & Light Co. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT TACOMA 
ST. Louis CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZ ERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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IXTY years ago, not even a king could 
S have commanded the luxuries which 
surround plain Mr. Jones today. He sum- 
mons music from the air. With a touch of 
his finger he brings light whenever it is needed. 
Even the air he breathes may be purified by 


the touch of science. 


Why can Jones, with his modest income, 
live in such luxury? Because of the work of 
research engineers, chemists, and metal- 
lurgists, of course. 4nd—just as important 
a — decause you who purchase electric equipment 


have bought wisely. 


For you have given much of your business to 


GENERAL @ ELECTRIC 


Sie eas 


manufacturers who have the facilities and the 
personnel to do effective research. This has 
made it possible for those manufacturers to 
keep scientists constantly at the task of mak- 
ing better equipment. And, because you have 
passed along to your customers the savings 
from the use of this better equipment, you 
have brought low-cost power to industry and 


made mass production possible. 


The wealth of plain Mr. Jones is a tribute to 
the co-operation which exists between wise 
buyers and progressive manufacturers. For it 
is certainly wise buying which brings you 
not only today’s best product but the speed- 
iest way to better products tomorrow. 


96-449B 


cer soonaty 
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““SUPER-DREDNAUT” = COOL GOGGLE 
FOR “HOT WEATHER” 


Workmen wear Super-Dreduaut Goggles with a smile becuuse they are the coolest goggle fo 
hot weather. Ventilation holes all around the cup, extra wide screen area, light in weigh 
and Non-Rubber headbands are reasons why Super-Drednauts are the ideal summer goggles and 
why workmen prefer them. 


They swear by them too, because of the ADDED protection which Super-Drednaut dee 
curved lenses provide. 


And remember, the one feature that undoubtedly furnishes the greatest comfort of all to goggle 
wearers, especially in hot weather is the Super-Drednaut Non-Rubber Headband —the only 
headband of its kind on the market today that—does not contain any 
rubber—maintains a uniform tension indefinitely—stays adjusted 
for keeps—can never be injured by over-extension—and, is 
not affected by hot weather, moisture, perspiration, 
oil or grease. It is the one headband that eliminates 
completely all the annoyances so prevalent in the old 
style elastic headbands. 







Send TODAY for a Super-Drednaut Goggle with the 
Non-Rubber Headband and inspect its outstanding 
advantages for “Hot Weather” use. 


Super-Drednaut 50-S Goggles & 
THE SAFETY she etre wae SERVICE COMPAN 
Buell W. Nutt, President : es 1230 St. Clair Avenue, Cleveland, Ohio 


Manufacturers of a General Line of Accident-Prevention Equipment 


a 
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1938 LIGHTING 


Light Com- 
panies have 
prompted Mer- 
chants with 
modern mer- 
chandising 
methods. Con- 
ditions as 
shown to left 
have been de- 
leterious to 
merchant's 
progress and 
sales. 


Results of 
Light Com- 
panies activi- 
ties are start- 
ling! Newsales 
possibilities 
have been 
opened to Mr. 

erchant. 
And, now 1938 
promises still 
greater strides 
in LIGHT- 
ING! 


Eni F. 








ComPany 


2615 Washington Blvd. 
St. Louis, Mo. 
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INDEX TO ADVERTISERS 
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Aluminum Company of America 
American Coach & Body C 
American Engineering Company 
American Manufacturing Com y 

American-Marsh Pumps, Ine. ... 
American Street Illuminating C 








B 


Babcock & Wilcox Company, The 
Barber Gas Burner Company, The 
Barco Manufacturing C pany 
*Bartlett Manufacturing Company 
Bethlehem Steel Company 
Black & Decker Manufacturing Company 
Black & Veatch, Consulting Engineers 
Burnham Boiler Corporation 

Burroughs Adding Machine Company .... 











Cc 


Carpenter Manufacturing C 
Carter, Earl L., Consulting Baginecs 

Cheney, Edward J., Engineer 6. 
Chevrolet Motor Division of General Motor Sales a7 








orp. 
Cities Service Company 
*Cleveland Trencher Company 
*Collier, Barron G., Inc. 
Connelly Iron Sponge & Governor Company 
*Corcoran-Brown Lamp Division 

Crescent Insulated Wire & Cable Company, Inc. 52 
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Darling Valve & Manufacturing Company 
Davey Tree Expert C y, The 
Dodge Division of Chrysler Corp. 
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Electric Storage Battery C 
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Hoosier Engineering Company 
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International Harvester C pany, Inc. 
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Jackson & Moreland, Engineers 
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Johns-Manville Corporation 
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Pennsylvania Transformer Comp 
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Porcelain Products, Inc. 
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Railway & Industrial Engineering Company . 56 
Rains, Robert 8., Special C 65 
Recording & Statistical Corp. 00... in oe 
*Remington-Rand, Inc. 

Ridge Tool Company, The Inside Back Cover 
Riley Stoker Corporation 
Robertshaw Thermostat Company 

Royal Typewriter Company, Ince. ............-....-....---- 











Safety Equipment Service Somener, WO cissces 
Safety Gas Main Stopper Comp 56 
Sanderson & Porter, Engineers 

Sangamo Electric Company 

Silex Company, The Inside Front Cover 
Socony-Vacuum Oil Company, Ine. .................... 
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PROFESSIONAL DIRECTORY 


® This page is reserved for engineers and engineering concerns especially equipped by 
experience and trained personnel to serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, design and construction. « « 














oxox SFOTY, Bacon « Davis, nc. nsx= case 


CONSTRUCTION £ r APPRAISALS 
OPERATING COSTS nginee 8 INTANGIBLES 


VALUATIONS AND REPORTS 
CHICAGO PHILADELPHIA NEW YORK DALLAS WASHINGTON 








SANDERSON & PORTER 
ENGINEERS 
VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


CHICAGO NEW YORK SAN FRANCISCO 








BLACK & VEATCH JACKSON & MORELAND 


CONSULTING ENGINEERS ENGINEERS 
Appraisals, investigations and re- Be AN me at a 
ports, design and supervision of con- 
struction of Public Utility Properties DESIGN AND SUPERVISION—VALUATIONS 

ECONOMIC AND OPERATING REPORTS 


4706 BROADWAY KANSAS CITY, MO. BOSTON NEW YORK 


EARL L. CARTER JENSEN, BOWEN & FARRELL 


REGISTERED IN INDIANA AND NEW YORK Ann Arbor, Michigan 
PUBLIC UTILITY Appraisals - Investigations - Reperts 
in connection with 
VALUATIONS AND REPORTS eB Ng EN 
814 Electric Building Indianapolis, Ind. reclassification, original cost, security issues. 


























EDWARD J. CHENEY mane sions 


ENGINEER Accounting—Taxes 
Mogeey Beilding, Weshington, D. Cc. 





Public Utility Problems 
| Senge 9 8. , 7. . 

er pecia Consultant 
61 BROADWAY NEW YORK Federal Communications Commission 














Representation in this Professional Directory SPOONER & MERRILL INC. 

may be obtained at very reasonable rates. fi a . 

Kindly address inquiries to: Consulting Engineers 
ADVERTISING DEPARTMENT Design—Supervision of Construction 


—, pod Selaine —Reports—Examinations—Valuations 
Washington, D. C. 20 North Wacker Drive Chicago, Ill. 
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How The Gas Waster 
Was Caught By Burnham 


HEN gas is used for automatic 
heating, no one knows better than 
you, that it is the heat lag that eats up 
gas and causes dissatisfaction with 
bills. 
It is the drawing of the cool air into 
the fire box and through the boiler 
that cools it down between automatic 
firings. Still the burners must have 
air. 
The Burnham Boiler cuts down heat 
lag with its built-in cast iron draft di- 
verter and positive control of primary 
and secondary air. Overcomes strong 
chimney pulls. 
The diverter also permits safe and sat- 
isfactory operation of boiler during 
periods of down draft, or in event of 
accidental blocking of chimney. 
Its field economy operation equals that 
of the shop test. 
Send for catalog. Get the full facts. 
See for yourself. 


Brriham ReilerBitenat 


IRVINGTON, NEW YORK 
ZANESVILLE, OHIO 





Representatives in All Principal Cities of the United States and Canada 
——— 
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